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NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’'s agencies. Final rules are
those which have appeared in Regjister 1st as proposed rules and have been through the formal rulemaking process
including approval by the Governor’'s Regulatory Review Council. The Secretary of State shall publish the notice
along with the Preamble and the full text in the next available issue Afitoma Administrative Register after the
final rules have been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 1. DEPARTMENT OF ENVIRONMENTAL QUALITY
ADMINISTRATION

PREAMBLE
1. Sections Affected Rulemaking Action

Article 5 New Article
R18-1-501 New Section
R18-1-502 New Section
R18-1-503 New Section
R18-1-504 New Section
R18-1-505 New Section
R18-1-506 New Section
R18-1-507 New Section
R18-1-508 New Section
R18-1-509 New Section
R18-1-510 New Section
R18-1-511 New Section
R18-1-512 Reserved
R18-1-513 New Section
R18-1-514 Reserved
R18-1-515 Reserved
R18-1-516 New Section
R18-1-517 New Section
R18-1-518 New Section
R18-1-519 New Section
R18-1-520 New Section
R18-1-521 New Section
R18-1-522 New Section
R18-1-523 New Section
R18-1-524 New Section
R18-1-525 New Section
Table 1 New Table
Table 2 New Table
Table 3 New Table
Table 3-N New Table
Table 3-S New Table
Table 4 New Table
Table 5 New Table
Table 5-N New Table
Table 5-S New Table
Table 6 New Table
Table 6-E New Table
Table 6-N New Table
Table 6-S New Table
Table 7 New Table
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Table 7-N New Table
Table 7-S New Table
Table8 New Table
Table 9 New Table
Table 10 New Table
Table 11 New Table
Table 12 New Table
Table 13 New Table
Table 14 New Table
Table 15 Reserved

Table 16 New Table
Table 17 New Table
Table 18 New Table
Table 19 New Table
Table 19-S New Table
Table 20 New Table
Table 21 New Table
Table 22 New Table

2. The gpecific authority for the rulemaking, including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):
Authorizing statute: A.R.S. 8§ 41-1003, 49-104, 49-203, and 49-425

Implementing statute: A.R.S. § 41-1076(A)

3. Theeffective date of therules:
The effective date of the rules shall be 2 weeks after the notice of final rulemaking is filed with the secretary of state
(August 14, 1999). The reason for this provision is to allow the Department and those members of the public gov-
erned by this rule sufficient notice of the actual effective date to make proper and reasonable preparation to act under
the rule. The Department has given assurances to the public since the proposed rule was published October 23, 1998,
that the rule would specify a 2-week delay to allow sufficient advance notice of the actual effective date of this rule.

4. Alist of all previousnotices appearing in the Reqgister addressing the final rule:
Notice of Rulemaking Docket Opening: 3 A.A.R. 1878, July 11, 1997.

Notice of Rulemaking Docket Opening: 4 A.A.R. 3050, October 16, 1998.
Notice of Proposed Rulemaking: 4 A.A.R. 3089, October 23, 1998.

5. Thename and address of agency personnel with whom per sons may communicate regarding the rulemaking:
Name: David J. Armacost or Martha Seaman

Address: Department of Environmental Quality
Rule Development Section, MO836A-829
3033 North Central Avenue
Phoenix, AZ 85012

Telephone: (602) 207-2222 in the Phoenix area or 800-234-5677, Ext. 2225, in other Arizona area
Fax: (602) 207-2251

6. An explanation of the rule, including the agency’s reasons for initiating the rule:
CONTENTS of this explanation of therule:

A. Introduction
B. Summary
C. Background

1) Article7.1

2) The “time-frames” concept

3) Licensing application review delays
a. License application processing models
b. Licensing review delay causes

4) The economics of licensing

5) The Massachusetts experience

D. Department response
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1) The statutory imperative

2) New documents required by Article 7.1

3) Public participation and aflexible rule

4) Rule text and policy alternatives contained within thisrule

Primary policy alternatives

Applicability rule text alternatives

License category rule text alternatives

Licensing time-frame rule text alternatives

Licensing time-frame agreements rule text alternatives
Licensing time-frames suspension rule text aternatives

ToQoooTe

5) Oral proceedings and comments
E. Statutory objectives

1) Only certain licenses administered by the Department are subject to Article 7.1 licensing time-frames
requirements

Permission required by law

Licenses created by notification

General licenses

Licenses granted at the Department’s initiative
Licenses granted by default

Enforcement licenses

Licensesissued by palitical subdivisions
Compliance licenses

Contractual licenses

License revocation, suspension, annulment, and withdrawal
Retroactive effect

I.  Licensesissued within 7 days

AT STQ 00 o

2) Structure of time-frames licensing categories must be responsive to applicants
3) Timely licensing decisions must be based on sufficient information

a. License application submission
b. Administrative completeness review (ACR) time-frame
(1) Notice of administrative deficiencies
(2)  Presumptive administrative completeness
(3) Notice of administrative completeness
(4  Submission of information from other agencies

C. Substantivereview (SR) time-frame

(1)  Public notice and hearings
(2) Requestsfor additional information during the SR time-frame
(3) Requestsfor additional information during a time-frame extension

d. Overdl time-frame
e. Counting of time-frame days
f.  Suspension of time-frames

(1) Failureto respond to requests for information
(2) Failureto pay application fees

(3) Substantial change to the application

(4)  Emergencies and upset conditions

0. Licensing denials and administrative appeals of licensing decisions

h. Sanctions
(1) Refundsand fee excusals
(2) Pendties

(3)  Annua compliance reporting
(4)  Thelicensing process must remain flexible to the maximum extent possible
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Supplemental request agreements
Time-frame extension agreements
Opt-in agreements

Other licensing agreements

time-frame rule must take into account 8 statutory considerations
Licensing subject matter complexity
Agency resources
Economic impact of delay on the regulated community
Public health and safety
Use of volunteers
General licenses
Agency cooperation
Agency flexibility

SE PO o> Q0T

F. RuleImpact Reduction Analysis

The Arizonaclass of small businesses

Subsidies and cost shifting

Compliance, reporting, scheduling, and deadline requirements
Performance versus design or operational standards

Rule exemption for small businesses

Findings

G. Section-by-Section Explanation of the Rule

1)
2)

Introduction
Explanation of therule

H. Category-by-Category Explanation of the License Categories on the Tables

1

2)

3

9)
10)

11)
12)

13)

14)
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Table 1: Class | air licenses

a. Licenses subject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames reguirements
Table 2: Class 1l air licenses

a. Licenses subject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Tables 3, 3-N, and 3-S: Open burning licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Table 4: Vehicle emission licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Tables 5, 5-N, and 5-S: Safe drinking water construction licenses

Tables 6, 6-E, 6-N, and 6-S: Wastewater construction licenses

Tables 7, 7-N, and 7-S: Subdivision construction licenses

Table 8: Safe drinking water monitoring and treatment licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Table 9: Water and wastewater facility operator licenses

Table 10: Water quality licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Table 11: Surface water licenses

Table 12: Solid waste licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Table 13: Special waste licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
Table 14: Landfill licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
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15) Table 15: Medica waste licenses
16) Table 16: Recycling licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
17) Table 17: Hazardous waste licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
18) Table 18: Underground storage tank licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
19) Tables19 and 19-S: WQARF remediation licenses
20) Table 20: Voluntary program remediation licenses
21) Table21: Pollution prevention licenses

a. Licensessubject to Article 7.1 licensing time-frames requirements

b. Licensesnot subject to Article 7.1 licensing time-frames requirements
22) Table 22: Multi-program licenses

A. Introduction.

Today'’s rule determines how long the Department may delay a denial of an unapprovable application in each of the
476 license categories identified in this rule. Department experience is that approvable applications are approved as
soon as they are determined to be approvable. The Department does not expect thisto change under this rule. Prior to
thisrule, the Department often delayed licensing decisions on unapprovabl e applications while waiting for applicants
to make their applications approvable. In accordance with Arizona law, this must now come to an end. This rule,
however, contains numerous provisions designed to offer the maximum flexibility and assistance possible under the
law for the benefit of applicants. This, in turn, will provide applicants opportunities to make their applications
approvable rather than face summary denial for failure to submit complete, approvable applications on day 1 of the
application review period.

Article 7.1, A.R.S. 88 41-1072 through 41-1078 (Article 7.1), of the Administrative Procedure Act (APA) requires all
state agencies to adopt licensing time-frames for every license, approval, registration, charter, or similar form of per-
mission they issue. Once adopted, failure by an agency to grant or deny a license application within the overall time-
frame for that application may subject the agency to sanctions of refunds, fee excusals, and penalties. The Depart-
ment of Environmental Quality (Department) issues some of most complex licenses issued by the state. Some of
these license applications can incur fees in the $10,000 to $50,000 range. Applications for these licenses often require
highly technical substantive review of novel or unusual proposals presented by applicants for Department approval.
Many of these licenses are issued by programs that the Legislature requires to be funded from license fees. It follows
that implementation of Article 7.1 has a potential to disrupt Department revenues that in turn would disrupt Depart-
ment programs and, consequently, the ability of Department programs to continue to process future applications.

The legislative history of Article 7.1 makes it clear that the Legislature directed agencies to revise their licensing pro-
cesses specifically in order to reduce applicant uncertainty in the process and generally to make the various licensing
processes more responsive to the needs of applicants. To this end, the Legislature expects the Department to work
closely with the regulated community in setting time-frames leading to sanctions for the various licenses and, if pos-
sible, bring forward a rulemaking on the subject to the governor's regulatory review council (GRRC) with the full
support of the regulated community. While working to obtain strong support in the regulated community in setting
time-frames, the Legislature also expects the Department not to lose sight of its many statutory mandates to operate
the various licensing, compliance, and enforcement programs. This means the Department must balance the desires
of applicants for certainty, low fees, and rapid license approvals with the needs of the programs to remain effective
and financially viable by insuring that the implementation of Article 7.1 not become an unmanageable license appli-
cation review process with disastrous effects on the Department, the regulated community, and the people of Arizona.

It follows that the Department must view matters that may adversely impact fee-funded programs with great interest.
License fees for such programs are set initially at (usually) optimistically low rates with the hope that such fees will
be sufficient to fund the programs. Often, this turns out not to be the case. Article 7.1 adds a new element of uncer-
tainty into this mix with its complex provisions for formal written notifications, new bases of appeal, refunds, fee
excusals, and penalties. It is not statistically possible for the Department to achieve a zero refund rate under Article
7.1's requirements. This means that from time to time, refunds will occur. One central issue raised by that fact is to
what extent does Article 7.1 intend that a fee submitted with a license application become less like the traditional con-
cept of a license fee and more like a purchased chance to a free license with the losers (those who receive timely
approvals or denials) eventually paying a higher fee to subsidize the winners (those who do not receive timely
approvals or denials). That this has the potential to operate as a license lottery is clear. How the Department should
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implement Article 7.1 to avoid the worst effects of a license lottery is not so clear. The primary goal of the Depart-
ment, however, must be to assess and reduce the risks created by this Article to further underfund Department pro-
grams.

Underfunding of Department programs is an important issue and affects the regulated community in several ways, all
adverse. First, underfunding exacerbates personnel difficulties. Annual employee turnover rates in some Department
programs aready is high. Employee replacement and training costs are also high, especialy for the more technical
and specialized engineering positions involved in license application review.

Second, underfunding deprives the Department of the ability to provide fair, reasoned, and reasonabl e review of per-
mit applications. Each year, the Legislature enacts statutes revising and adding to the Department’s duties. Statutes
enacted in earlier years also continue to provide sources of new obligations. The Department, in response, is abli-
gated to revise rules and procedures and set up new programs as required. All this requires the application of Depart-
ment resources; often significant resources. Underfunding means that necessary resources will not be available and
will result in both short- and long-term adverse impacts on the ability of program staffs to provide proper consider-
ation of license applications. Underfunding also means that the Department is unable to respond adequately to normal
variations in the volume and complexities of license applications beyond the control of the Department. When this
inability to respond in atimely manner results directly in causing further underfunding due to the refund, fee excusal,
and penalty provisions of Article 7.1, it is not unreasonable to predict that a cycle of untimely review and resulting
sanctions could likely send a fee-funded program into afinancia spiral. The most likely results would be an increas-
ing number of under-reviewed or unreviewed license applications at best, or the inability by program staff to accept
any new license applications at worst. Either would be a case of Department failurein its obligationsto provide appli-
cants fair, reasoned, and timely review of license applications.

Finally, underfunding of fee-funded programs inevitably will create pressuresto increase fees. Thisresult is unavoid-
able and can only be viewed as detrimental by the regulated community. This means that the more sanctions incurred
by afee-funded program, the more pressure will erupt to raise feesin that program. For all these reasons, Article 7.1
probably places an additional obligation on the Department in regards to fee-funded programs to use its best efforts
not to incur sanctions if only to reduce the pressure to increase fees on the class of licensees under that program and
to maintain afinancially viable program so as to service future prospective licensees.

On the other hand, because of these pressures, Article 7.1 also presses a number of interesting changes that may well

improve the Department’s current licensor-licensee relationship. Current Department practice in reviewing Model E

and F license applications (see § 6(C)(3)(a) for a discussion on license processing models) is often to ignore licensing
decision deadlines in statute or rule if their observance would result in a decision to deny. Rather, the Department will
usually continue to work with an applicant to fashion an approvable application. Although this approach can consume
significant additional Department resources, it has been of benefit to applicants and probably has reduced the need for
the Department to pursue enforcement action in the matter. Article 7.1 changes this. Department resources must now
shift somewhat with less going to applicants in achieving an approvable license application and more going towards
enforcement for failure to obtain a license. This statutory shift is sure to encourage applicants to be more attentive to
their applications in the 1st instance. The result of increased applicant attention should allow the Department gener-
ally to reach decisions to grant licenses earlier than is now the case. This may well save time and money both for
applicants and the Department's licensing programs.

The Department has examined Article 7.1 in great detail, conducted (and will continue to conduct) extensive internal
analyses of all licensing programs, examined similar efforts by other agencies, and made a series of preliminary deci-
sions regarding its obligations and discretion to act under Article 7.1. These, the Department presented in the detailed
October 23, 1998, notice of proposed rulemaking for review and comment by the public. The Department will con-
tinue to study and evaluate the matter after the effective date of this rule, make economic analyses of the results of
implementation under Article 7.1, hold public workshops to ascertain public perceptions and expectations regarding
implementation, and further define its obligations and discretion to act under the Article based on actual experience
under this rule. The Department has determined that Article 7.1 contains a number of important ambiguities and
direct contradictions that, if not addressed squarely, could seriously undermine the ability of the Department to
review license applications and jeopardize the integrity of the various compliance and enforcement programs. The
Department's obligations to the Legislature, the regulated community, and the people of Arizona to maintain itself as
a financially viable agency able to carry out the licensing and enforcement duties assigned to it means that the Depart-
ment must take an active role in the understanding and implementation of Article 7.1.

B. Summary.

This rule prescribes a set of uniform definitions and procedures concerning the operation of the licensing time-frame
requirements of Article 7.1 of the APA. These uniform definitions and operations will apply to all licensing programs
administered by the Department. A series of tables appended to the rule contain 5 specific categories of information
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regarding each license: (1) the license identity including a name and description, (2) the number of business days
identified for administrative completeness review, (3) the number of business days identified for substantive review,
(4) whether the license is subject to sanctions (refunds, fee excusals, and penalties), and (5) an identification of the
specific application components required by the Department in order to determine whether to grant a license. Only
licenses identified on the tables will be subject to Article 7.1 requirements and only applications 1st received after the
effective date of the rule will be subject to its sanctions and reporting requirements.

The 1st 2 sections of this rule govern definitions and applicability. The next 5 sections prescribe the starting, suspend-
ing, resuming, ending, and expiration of the 4 time-frames identified in Article 7.1: administrative completeness
review, substantive review, overall, and extension. The next 5 sections prescribe the terms and operation of 5 types of
bilateral time-frame agreements offered by the Department for the benefit of applicants that can affect the running of
the time-frames: pre-application, supplemental request, time-frame extension, changed application, and opt-in agree-
ments. The next 3 sections describe a number of unilateral actions that the Department may take. The next 6 sections
describe a number of general provisions governing the effect of certain Department and applicant actions on the run-
ning of the time-frames and the determination of sanctions. Finally, all licenses governed by therule are listed in the
tables referenced in the last section.

This rule represents an overlay on, and operates independently from, existing statutory and regulatory application
review times for the various licenses. This anomaly of independent running of concurrent review times is unavoid-
able due to the various suspension and extension provisions required in the counting of days by Article 7.1 but not
applicable to the counting of days under the various existing statutory and regulatory review times contained in other
statutes and their implementing rules.

The primary purpose of the running of the time-framesin Article 7.1 is to determine when and how sanctions occur.
This means, in practice, that cases will arise when a statutory review time contained in A.R.S. title 49 has expired
without the Department issuing a decision whether to grant or deny an application but, due to the operation of the
counting, suspension, and extension provisions of Article 7.1, no sanctions are yet due. What this rule does is
describe with specificity the point beyond which the failure of the Department to make that decision is so late that
sanctions result.

The operation of Article 7.1 will force 2 important changes in current Department practices. First, in order to reduce
therisk of sanctions, the Department must record and track all applications with alevel of attention and diligence not
necessary (or even financially prudent) in the past. This means the diversion of a certain amount of Department
resources to develop, operate, and maintain the necessary application tracking infrastructure and training activities.
Second, the sanction provisions will now force the Department to deny incomplete or nonresponsive applications
rather than spend whatever time may be necessary to work with an applicant to fashion an approvable application as
is often the case now, especially in response to novel, unusual, or highly complex application proposals. The Depart-
ment has balanced this new statutory imperative to deny incompl ete applications with several moderating provisions
in the rule that may allow applicants an opportunity to correct or modify their applicationsin lieu of summary denials
and forfeitures of fees paid.

C. Background.

The 42nd L egislature established the joint study committee on regulatory reform and enforcement (Study Committee)
in 1995. The Study Committee issued itsfinal report in December 1995 and the report’s recommendations became the
basis of Senate Bill (SB) 1056, a bill introduced in the 2nd regular session (1996) of the 42nd L egislature. Portions of
that bill became law as Article 7.1, licensing time-frames, a new article added to the administrative procedure act.
Several modifications to Article 7.1 were enacted into law through SB 1034, a bill introduced in the 2nd regular ses-
sion (1998) of the 43rd Legislature, and made effective August 21, 1998.

1) Article7.1.

Article 7.1 requires all state agencies to have in place final rules by December 31, 1998 “establishing an overall time-
frame during which the agency will either grant or deny each type of license that it issues.” A.R.S. § 41-1073(A).
Licenses normally issued within 7 days of receipt of initial application are exempt. A.R.S. § 41-1073(D)(2). The rule
“shall state separately the administrative completeness review time-frame and the substantive review time-frame” for
each license type. A.R.S. § 41-1073(A). These 3 time-frames (overall, administrative completeness, and substantive
review) represent 3 separate clocks that run concurrently or consecutively (and perhaps independently) and may be
suspended under certain circumstances. Article 7.1 defines some, but not all, aspects of the starting, suspending,
resuming, expiration, and ending of each time-frame.

Failure to grant or deny a license by “the expiration of the overall time-frame or the time-frame extension” results in
a refund of all fees paid by the applicant plus an excusal of additional fees due but not yet paid. A.R.S. § 41-1077(A).
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In addition, an agency must pay a penalty to the general fund equal to 1% of the “total fees received by the agency for
reviewing and acting on the application for each license that the agency has not granted or denied on the last day of
each month after the expiration of the overall time-frame or time-frame extension for that license.” A.R.S. § 41-
1077(B). The penalty must come from the same “agency fund in which the application fees were originally depos-
ited.” A.R.S. § 41-1077(B). A license denial must be written and include a justification with references to the relevant
statutes or rules and an explanation identifying (1) appeal rights, (2) the number of days to file a protest, and (3) the
name and telephone number of an “agency contact person who can answer questions regarding the appeal process.’
A.R.S. 8 41-1076.

The Department must report its level of compliance with Article 7.1 to the governor's regulatory review council
(GRRC) by September 1 of each year for the previous fiscal year. A.R.S. § 41-1078(A). GRRC must, in turn, report
on all agencies' compliance by December 1 of each year to the governor, the president of the senate, the speaker of the
house and the cochairs of the administrative rules oversight committee (AROC). A.R.S. § 41-1078(B).

2) The “Time-frames” Concept.

Article 7.1 defines a method to determine sanctions for agency inaction through the operation of “time-frames.” This

does not represent a new mandate to approve licensing applications within certain time limits or to adjust existing
licensing application review times defined in statute or rule. Rather, it provides a means to count days within certain
review periods or “time-frames” leading to sanctions on a licensing state agency if those time-frames expire prior to
an agency decision to either grant or deny the license. Article 7.1 does this by defining the starting, suspending,
resuming, ending, and expiration of 4 “time-frames”: administrative completeness review, substantive review, over-

all, and extension.

This represents a different concept than previously defined statutory or regulatory licensing review times. Article 7.1
directs state agencies to promulgate rules implementing the Article's requirements but does not directly require or
suggest that existing licensing review times be adjusted other than as necessary to accommodate the incorporation of
the time-frames.

3) Licensing Application Review Delays.

Not all current Department licensing programs have reputations for timely action. On the other hand, some do; the
vehicle emissions, water and wastewater operator certification, and solid waste landfill programs, for example. Some
programs have received varying degrees of criticism for failing to make timely licensing decisions. Some license
applications have remained under review for significant periods long exceeding normal review times. The Depart-
ment has analyzed the circumstances of these delays and has determined that license review and processing require
ments follow 6 general models and that delays result from 5 general causes. The Department has used these
determinations to shape several primary features of this rule. This analysis begins with a description of license pro-
cessing model types and then proceeds to a discussion of delay causes.

a. Licenseapplication processing models.

Six models emerge as relevant for study. The models are based on the extent and nature of interaction required
between the licensee and the Department within the context of Article 7.1. They range from no interaction (Model A),
notice by licensee with no Department response required (Model B), standard application with no Department sub-
stantive review prior to issuing license (Model C), standard application with Department substantive review (Model
D), to nonstandard application with Department substantive review either without a public hearing (Model E) or with

a public hearing on a proposed permit (Model F). The Department has determined that Article 7.1 requires the
Department to promulgate time-frames and report compliance only for Models C, D, E, and F and that only Models
D, E, and F are subject to Article 7.1's sanctions of refunds, fee excusals, and penalties. Figure 1 summarizes the main
points of the 6 models.
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Fig. 1: LicenseProcessing Models

Required Nature of Department

From Application  “Issues” Substantive Public

Model Applicant Components License Review Hearing Example

A - -- No No No Classic general permit.

B Notice - No No No Asbestos NESHAP notification.

C Application  Uniform Yes No No Drywell registration.

D Application ~ Uniform Yes Yes No Wastewater facility operator
certification.

E Application ~ Nonuniform  Yes Yes No Special waste facility plan type
[11 substantial change approval.

F Application  Nonuniform  Yes Yes Yes Class| air permit.

Model C is the simplest license type subject to Article 7.1: uniform application components with no substantive
review. The applicant has no control over the type or extent of the application components (the information and other
items required). All applicants must submit exactly the same components. The Department performs only clerical
verification that the information has been submitted; no substantive review (qualitative evaluation) is done. The
Department then issues some form of acknowledgment to the applicant that a license has issued.

One example is the dry well registration required by A.R.S. § 49-322 and shown on Table 10 as water quality license
category no. 105. Applicants desiring this license must submit an application form that requires the same type of
information from all applicants. The Department performs only a clerical verification that the application is complete;
no qualitative evaluation (substantive review) of the information submitted is done. The Department then registers
the dry well and informs the applicant of the registration. The applicant obtains the license only upon receipt of the
registration confirmation; operating a dry well without registration is in violation of the law.

Article 7.1 requires the Department to adopt time-frames for this licensing model and report on Department compli-
ance annually to GRRC but prescribes that no Article 7.1 sanctions will result from Department failure to grant or
deny this type of license before the expiration of the overall time-frame; even if the license requires a fee. The
Department administers only a few license categories of this model and only a relatively low number of licenses
within those categories.

Model D. Model D represents the standard model: uniform application components with substantive review. As in
Model C, the applicant has no control over the type or extent of the application components. The Department, how-
ever, performs both clerical verification that the information has been submitted (administrative completeness) as
well as a qualitative evaluation (substantive review) that the information meets certain criteria sufficient to entitle the
applicant to the license. An example is the wastewater treatment or collection facility operator new certification
required by A.R.S. § 49-361 and shown on Table 9 as water and wastewater operator license category no. 1. Unlike
Model C, Article 7.1 sanctions will result from Department failure to grant or deny a license of this type before the
expiration of the overall time-frame if the license requires a fee and that fee is deposited into a Department fund. This
license type forms the standard model for most agencies that issue licenses. A driver's license issued by the depart-
ment of motor vehicles or a professional occupation license issued by the board of technical registration are other typ-
ical examples. This Department, however, administers only a limited number of license categories of this model.
Within those categories, however, the Department issues a large number of individual licenses. Department perfor-
mance in processing applications in these license categories is generally quite high, with many categories having no
record of any late licensing decisions. This is because, as with a driver's license application, the public expects agen-
cies to make summary decisions on Model D type licenses within a fixed period of time.

Model E is far more complex: non-uniform application components as necessary to support a rational substantive
review of an applicant's proposal. A public comment period for a proposed permit may be required but not a public
hearing. (In this case, if a public hearing is requested, the application automatically transfers to the model F category.)
Here, the applicant has great freedom to propose alternative or novel methods to meet a compliance standard; some-
times the applicant is even permitted to propose the standard. Most license categories administered by the Depart-
ment follow this model. Although this model places special and unpredictable burdens on the reviewer, it responds to
important and compelling societal goals. It allows the applicant to explore a variety of compliance possibilities and
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propose the 1 that makes the best financial, business, or personal sense as the applicant best determines. It follows
that allowing an applicant to have such wide control over the nature of the application meansincreased uncertainty in
predicting exactly how long review will be, especially in general terms as required by Article 7.1

Eliminating or restricting this model so asto realize ageneral desire to obtain absolute certainty beforehand in know-
ing exactly how long an application review will take is not agood policy choice. Greater certainty in this regard will
pressure the Department to limit proposal options by applicants. This is a compromise that the Department is highly
reluctant to follow. The field of environmental regulation is extraordinarily complex with new issues, ideas, and tech-
nologies arising continuously. Freezing the current state of these matters in rule just to obtain licensing review cer-
tainty of short rigid time-frames is sure to harm the regulated community and the public-at-large more than help it.
Moreover, it is sure to shift the Department’s focus more from prospective licensing to after-the-fact enforcement
activities, another undesirable result. The Department administers a very large number of license categories of this
model although within those categories, the Department issues only arelatively small number of individua licenses.
Department performance in processing applications in these license categories is mixed. Complete applications
received in the 1st instance tend to receive early approval s while incomplete, defective, or changing applications tend
to remain under review for periods long in excess of periods identified in statute or rule. Thisis because the Depart-
ment’s experience has been that it tends to approve an application of this type as soon asit is made approvable by the
applicant but will delay a denial on an unapprovable application sometimes indefinitely. This, of course, will change
under thisrule.

Model F is the most complex: non-uniform application components as necessary to support a rational substantive
review of an applicant’s proposal as in the Model E type but also with the addition of a public hearing on a proposed
permit. Thislicense processing model is the most unpredictable of all models because unexpected issues may arise at
the hearing that require extensive reeval uation by the Department. Identification of such issuesis, indeed, the primary
purpose of a public hearing. Further, the underlying subject matter of these licenses tend to be the most complex of all
license categories which is usually why a public hearing is required in the 1st place. Article 7.1 recognizes that a pub-
lic hearing may be part of the licensing review process but does not expressly provide for an opportunity to reassess a
proposed decision after the hearing. Not having thistime is sure to work against all interests involved in the applica
tion and may now require an applicant to withdraw and resubmit a new application (and fee) if only to allow timeto
avoid adenial following a public hearing. The better policy is to allow the process to continue forward to a reasoned
conclusion without resorting to the fiction of a new application just to avoid a denial on the part of the applicant or
sanctions on the part of the Department. The Department administers a large number of license categories of this
model although, within those categories, the Department issues only a small number of individual licenses. As with
Model E licenses, Department performance in processing applications in these license categoriesis mixed. Complete
applications received in the 1st instance tend to receive early approvals while incomplete, defective, or changing
applications tend to remain under review for periods long in excess of periods identified in statute or rule.

On the one hand, Article 7.1 pressures the Department to provide greater certainty in predicting review times pro-
spectively in rule. On the other hand, other statutes direct the Department to honor applicant-driven proposals for a
great many of the licenses the Department issues. Still other statutes prohibit the Department from issuing these
licenses by default, meaning that the Department must perform a complete and rational substantive review in
response to appropriate application components before granting the license no matter the threat of sanctions (or it
must deny the application). The Department must balance and harmonize all these completing statutory requirements.

b. Licensing review delay causes.

Internal review of its licensing procedures and experience due to this rulemaking effort has allowed the Department
to analyze the causes of licensing review delays. Only arelatively small percentage of license applications experience
delays beyond times identified in statute or rule. Those that do, however, tend to be the highly complex Model E and
F types. The Department has determined that licensing review delaysin program licensing activitiestend tofal into 5
categories. The Department believes that the features of the rule should eliminate all but the 1st cause identified
bel ow.

Cause 1 is due to clerical failure to attend to the application and can occur in all license processing models. The
application tracking system that the Department must implement to control its risk of sanctions under Article 7.1
should reduce delays due to this cause. Still, clerical inattention to an application will result in sanctions under Article
7.1, asit probably should.

Cause 2 is due to application components not being complete prior to substantive review and can occur in all license
processing models. This is probably the major cause of delay found in the Department. Program statutes require,
however, that it is clearly the applicant’s burden to prepare and submit a complete application at the beginning of the
process. Article 7.1 now requires the Department to aggressively identify incomplete applications and not let them
proceed to substantive review; or, once in substantive review, not to let them proceed without a response to a compre-

Volume 5, |ssue #40 Page 3352 October 1, 1999



Arizona Administrative Register
Notices of Final Rulemaking

hensive request for additional information. Article 7.1's time-frame suspension provisions is something not now
available to most licensing programs that operate on strict calender-day time limits with no suspension provisions.
The ability to suspend the time under Article 7.1 should eliminate this as the most likely cause leading to the majority
of late licensing decisions asit is at present.

Cause 3 isdueto the Department acquiescing to the applicant’s request to change application components and substi-
tute a new proposal requiring additional review not indicated in the original application. This as a cause of delays
usualy occurs only in Model E and F license types athough it might occur in Model D as well. Thisis usualy the
primary cause for delays in applications that have remained in review for very long periods in excess of timesin stat-
ute or rule. This is especially true in programs that charge review fees by the hour. In the past, the Department has
usually allowed applicants to change proposals at will. Article 7.1 now stops that practice by requiring applicants to
submit all application components with certainty at the beginning of the process; no changes may be accommodated.
Article 7.1 impliedly requires an applicant to withdraw and reapply if a change is desired. This rule offers an aterna
tive to this requirement as shown in R18-1-511. If used, this allows the Department to take some or al of the review
time and fees already expended on the original proposa and credit them to a new application by means of a changed
application agreement in accordance with R18-1-511. Whether this option is used or not, changed applications as a
cause for delay seems likely to disappear under Article 7.1.

Cause 4 is due to disagreements with the applicant concerning exactly what application components are necessary.
This as a cause of delays occurs only in Model E and F license types because such disputesin Model C and D license
applications almost always result in summary denials. Although this as a delay cause does not happen often, when it
does it can result in considerable delay. Department practice usually has been to attempt to reach an amicable agree-
ment with the applicant. Such interaction can result in the application reviewer spending a great deal of time with the
applicant in an attempt to explain the necessity for the requested information; sometimes to no avail. Often, this can
result in numerous defective resubmissions causing further extensive delays. Article 7.1 changes this. Under threat of
sanctions, the Department can no longer afford to enter into protracted discussions with applicants concerning the
necessity of requested information. This rule provides a method to resolve the matter in R18-1-520 which allows an
applicant to give the Department formal notice of a dispute over application requirements which, in turn, allows the
Department to accelerate the dispute to a final licensing decision subject to appeal. Whether appealed or not, the
licensing decision will be made timely. This should eliminate such disagreements as a cause of delay in the future.

Cause 5 is due to the subject matter of the applicant’s proposal being too complex, large, novel, or technically diffi-
cult to alow sufficient review within the review time limit. This as a cause of delays occurs only in Model E and F
license types and occursin only afew applications every year. This rule recognizes this and provides for both a stan-
dard and complex category in these instances. Applications fitting the complex category would then allow the
Department additional time to complete the required review. Use of the complex category should eliminate this as a
cause of delay (or lateness) in the future.

4) The Economics of Licensing.

The summary of the economic, small business, and consumer impact analysis for this rule follows at § 9 below. An
introductory discussion, however, may be helpful in understanding the Department's general approach in developing
this rule by outlining the Department's view of certain underlying principles in the licensing process, society's expec-
tations in the outcomes of licensing activities, and the interplay between the 2. This is important so as to understand
the Department's fundamental desire to avoid unintended or unexpected adverse effects on applicants as the Depart-
ment implements the statutory mandate of the licensing time-frames statute.

In this case, the Department expects to move as quickly as possible to implement the statute fully while, at the same
time, begin with a time-frames overlay rule flexible enough so as not to cause undue burdens on applicants. As appli-
cants, the Department, and others obtain practical experience under the rule, clearer choices can be made to adjust th
rule to fit the needs of all parties to the licensing transactions administered by the Department. The nature of this rule
will require the Department to initiate a housekeeping rulemaking to amend the rule at least annually if only to make
adjustments to license categories as licensing program requirements evolve in response to annual statutory changes
At the same time, other adjustments can be made to all portions of this rule in response to experience gained under its
operation. In this initial rule making, however, the Department believes it essential not to disrupt current expectations
of the Department's licensing activities other than to encourage and assist applicants to achieve approvable applica-
tions as early in the licensing process as possible.

The Department's fundamental perspective of these issues is based on the fact that the licensing activities of the
Department all involve regulation of environmental matters in some way. Any rule implementing the licensing time-
frames statute must change the Department's current methods of license application review in a number of important
ways. Some of these are sure to have economic impacts on all parties to the transaction; individual license appli-
cants, classes of regulated entities, the Department, and the society-at-large.
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In its simplest terms, the Department’s licensing activities responds to 3 sets of competing regulatory forces. The 1st
comes from the viewpoint of an entire class subject to regulation, the 2nd from the viewpoint of the individual lic-
ensee, and the 3rd from the viewpoint of society. Often this means licensees as a class may urge the state to use its
power to control externalities, provide a shield to liability, exclude or limit competition, and otherwise promote the
interests of the class of licensees. Individual licensees may urge the regulating authority to apply varying standards
within the class in regards to qualification or compliance requirements. Individual licensees may aso compete among
themselves for preferential access to the regulating authority’s resources. This includes obtaining precedence over
othersfor license application review resources; arecurring consideration especially during periods of growthin appli-
cation numbers. Society, on the other hand, is usually more interested in controlling the results of specific activities
based on perceptions of economic, moral, aesthetic, or other grounds and either (1) promoting those thought desirable
or (2) prohibiting or reducing those thought undesirable.

Theintersection of all these competing forces can result in a compromise, referred to here as the licensing transaction.
This transaction has 2 classic forms, both of which result in a perceived decrease in the objectionable activity regu-
lated. One form is to ration with or without conditions; the other is to force compliance with a set of predetermined
conditions. Many licensing schemes combine elements of both. Using the 1st licensing transaction form (rationing),
the state sets overall limits on activities that are perceived as capable of yielding the desired result, either directly or
indirectly. Using the 2nd licensing transaction form (compliance), the state agrees to exclude others from a certain
field in exchange for a promise by the licensee to operate under certain conditions. The greater the economic rewards
for operating in the regulated area, the more conditions licensees are willing to accept. When the burdens of the
imposed conditions become greater than the economic benefits available to licensees, society must provide greater
incentives or the numbers of those willing to operate under the license will decrease. If the activity is one that society
wants or has a need for, those incentives will be found; otherwise, the activity will be alowed to disappear.

A classic example of the rationing model is the acid rain program. The federal clean air act prescribes a combined
maximum level of SO, emitted nationwide by all entities within acertain class. New entrants into the class must pur-

chase needed emission rights from existing sources so that the total from all sources remains below the fixed ceiling.
Classic examples of the compliance model are the various operator or service provider certifications administered by
the Department. These are forms of occupational licensing. The purpose of this form of licensing is to insure a mini-
mum level of competence and responsibility for persons conducting the regulated activities. The number of qualified
licensees can increase without theoretical limit without adversely degrading the desired result of the licensing
scheme.

Most licensing programs administered by the Department combine elements of both models. In this combined form, a
compliance model isimplemented but the level of compliance required will change as more licensees enter the field.
One exampleis the state’s vehicle emission inspection program. Current regulation sets a fixed compliance level and
all applicants who comply will be given alicense requiring compliance at the same fixed level. Should the numbers
of licensees increase to the extent that the fixed compliance level no longer meets the overall expected result, a new
fixed compliance level may be set. In this case, the new level will apply to al licensees and not just to new appli-
cants. Thisis an example of aregulatory scheme in which the rationing element of the model is spread equally
among all members of the class through periodic adjustment as the renewal of licenses become due. A somewhat dif-
ferent example of the combined model may be found in the aquifer protection permit (APP) program. Here, although
water quality standards are equally applicable to all licensees, individual compliance limitations for a new licensee
may vary from conditions imposed previously on other licensees in the same area. This is because technology
requirements for reducing discharge (best available demonstrated control technology or BADCT) for a new license
may vary from previous licenses. Usually, BADCT requirement conditions contained in licenses issued for existing
facilities (those already discharging when the APP program was instituted) are not as stringent as those for new facil-
ities because of the difficulty of retrofitting pollution control technology. This means that licenses for new facilities
may contain requirements to install better discharge control technology than required for existing licensees because
that technology has become available on an industry-wide basis, that is, the technology is BADCT. In this case, the
rationing element of this model may be disproportionately shared among fellow licensees and thisinequality may not
be suitable for periodic readjustment due to the long term persistence of the water quality degradation that gaveriseto
the inequality in the 1st place. Thisis a case where later entrants into the class may be required to operate under dif-
ferent compliance requirements due to the existence of previous entrants. This example illustrates how a compliance
licensing model based on an overall rationing goal may result in long-term permit condition inequality among fellow
licensees.

Department review of applications received in response to the various rationing or compliance licensing models
described above requires differing levels of resources, technical expertise, and level of scrutiny. A successful licens-
ing time-frames rule is one that responds appropriately to these varying complex licensing types, changing economic
considerations, and changing environmental strategies while, at the same, satisfies stakeholder expectations and ful-
fills the Department’s statutory obligations. Today’s rule springs directly from the Department’s view of what it inter-
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prets its role under statute to require: license, oversee, enforce, advise, and assist those involved in those activities
identified in statute as subject to the Department’s regulation. Licensing is an important mandate but it is not the only
mandate. Thisrule represents areasoned and rational balancing of the Department’s statutory obligationsto police the
licensing transaction while, at the same time, not to unduly burden applicants in the licensing process or impose
unnecessary economic burdens on society.

5) TheMassachusetts Experience.

The only other statutory equivalent to Article 7.1 is Massachusetts' timely action statute, Mass. Gen. L. ch 21A, § 18,
and its implementing rule promulgated by the Massachusetts department of environmental protection (DEP). Mass.
Regs. Code tit. 310, § 4. The Massachusetts law applies only to its DEP and, then, only to licenses incurring applica-
tion review fees. Article 7.1, on the other hand, applies to almost all state agencies and applies to applications without
regard to whether a review fee is required or not. DEP has operated under this statute since 1991 and has experiencec
a refund rate of less than 0.5%. The Department understands that both DEP staff and applicants find life under the
timely action rule more satisfactory than before 1991. The Department has looked closely at DEP and has attempted
to learn from their 7 years of experience. This rule contains many elements based on that experience including the
underlying rationale that the primary purpose of Article 7.1 is to encourage timely decision making and not to encour-
age refunds.

D. Department Response.

The Department has a certain degree of discretion in handling how it will promulgate rules implementing Article 7.1.
If the Department wants to exert a high degree of control over the imposition of sanctions, it must define most or all
of the ambiguous terms in Article 7.1 and define the starting, running, suspending, resuming, ending, and expiring of
the time-frames with specificity. Ignoring the ambiguities can only increase sanction risks and the resulting pressure
to either increase fees on fellow licensees or curtail or suspend Department activities.

1) TheBasic Satutory Imperative.

The Department interprets the basic statutory imperative of Article 7.1 to be that an agency should refund application
fees when it fails to make a licensing decision on an application within a specific number of days as set in rule; a kind
of “money-back guarantee.” To this end, Article 7.1 requires agencies to identify all licenses they issue, set review
times for the licenses in rule, and then process applications for those licenses using a series a written notices, requests
and agreements in a much more formal (or restricted) process than is now the case.

Although the plain meaning of Article 7.1 appears rather applicant-hostile (especially as compared to current Depart-
ment practice), it is unlikely that this was the actual intent of the Legislature. For example, Article 7.1 provides that
agencies should have adequate time to review applications but does not provide additional time for applicants to cure
defective applications other than to respond to certain highly formalized and restrictive written notices and requests.
Further, Article 7.1 forces applicants to submit complete applications at the beginning of the process, is silent on the
possibility of phased application submittals, essentially prohibits applicants from changing application components
and proposals once submitted, and is silent on the possibility that applicants may want to delay certain events during
the licensing process such as public hearings, Department response to issues raised at hearings or during public com:-
ment, or summary denials due to defective applications. These restrictions do not affect the disposition of Model C
and D license processing types but do significantly diminish applicant control and options in Model E and F types.
As between reviewing agencies and applicants, Article 7.1 places the greater new burdens by far on applicants.

In promulgating rules implementing Article 7.1, the Department must balance the requirement to impose a much
more formalized and restrictive application review process on prospective licensees while continuing to implement
other statutory imperatives to cooperate with and assist applicants in obtaining licenses.

2) New Documents Required by Article 7.1.

Article 7.1 identifies 6 significant documents not previously defined and requires the Department to issue them to

applicants as appropriate when complying with the Article. The Department must develop forms for all 6 as appropri-

ate to respond to each type of license requiring substantive review it issues. The risk of sanctions will vary depending
upon the availability and use of each document.

Notice of administrative completeness. Only a written notice meeting the requirements of A.R.S. § 41-1074(A) will
have the power to stop the administrative completeness review time-frame and start the substantive review time-
frame early. Article 7.1 requires the Department to issue this notice if it can. This rule addresses this requirement in
R18-1-503.
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Notice of deficiencies with a comprehensive list of specific deficiencies. Only awritten notice meeting the require-
ments of A.R.S. 88 41-1074(A)-(B) will have the power to suspend the administrative completeness review time-
frame. This rule addresses this requirement in R18-1-503.

Comprehensive request for additional information. Only a written request meeting the requirements of A.R.S. §
41-1075(A) will have the power to suspend the substantive review time-frame. This rule addresses this requirement
in R18-1-504.

Supplemental request for additional information. Only a written request meeting the requirements of A.R.S. 88§
41-1075(A)-(B) will have the power to suspend the substantive review time-frame. This rule addresses this require-
ment with the use of supplemental request agreements governed by R18-1-509.

Notice granting license. Only a written notice meeting the requirements of A.R.S. § 41-1076 will have the power to
stop the time-frames as a result of making a licensing decision to grant a license. This rule addresses this requirement
in R18-1-507.

Notice denying license with statutory or regulatory justification and explanation of appeal rights. Only a writ-
ten notice meeting the requirements of A.R.S. §8 41-1076(1)-(2) will have the power to stop the time-frames as a
result of making a licensing decision to deny a license application. This rule addresses this requirement in R18-1-507.

The Department may define and use other documents than the basic 6 identified above. None are specifically required
by Article 7.1 but the following 4 other documents can be inferred and probably are useful in maintaining Department
control over the time-frames.

Notice of Department receipt of initial application. This document can be inferred from A.R.S. § 41-1072(1) and
its use could fix the start of the time-frames. This rule addresses this requirement in R18-1-501(13)(c) and allows to
Department to issue a notice fixing the date of Department receipt under certain circumstances.

Notice of Department receipt of all information requested on the comprehensive list of specific deficiencies.

This document can be inferred from A.R.S. § 41-1074(C) and its use could fix the resumption of the administrative
completeness review time-frame. This rule addresses this requirement in R18-1-501(13)(c) and allows to Department
to issue a notice fixing the date of Department receipt under certain circumstances.

Notice of Department receipt of all information requested on the comprehensive request for additional infor-

mation. This document can be inferred from A.R.S. § 41-1075(A) and its use could fix the resumption of the substan-
tive review time-frame or time-frame extension. This rule addresses this requirement in R18-1-501(13)(c) and allows
to Department to issue a notice fixing the date of Department receipt under certain circumstances.

Notice of Department receipt of all information requested on the supplemental request for additional informa-

tion. This document can be inferred from A.R.S. § 41-1075(A) and its use could fix the resumption of the substantive
review time-frame or time-frame extension. This rule addresses this requirement in R18-1-501(13)(c) and allows to
Department to issue a notice fixing the date of Department receipt under certain circumstances.

3) Public Participation and a Flexible Rule

Today's rule expresses the Department's determinations and beliefs as to its discretion to provide the maximum extent
of flexibility to applicants available under Article 7.1. The Department solicited comment on this approach in a series

of public workshops and in the October 23, 1998, notice of proposed rulemaking. This included determinations of
discretion to act, whether the features proposed actually do benefit applicants as intended, and whether other features
may provide more effective or efficient flexibility for applicants. One goal of the Department's approach is to bring
the regulated community into compliance with state law by encouraging applicants to fashion an approvable applica-
tion when they apply in the 1st instance. This approach is the Department's preferred alternative.

The Department arrived at this determination after extensive public participation, first, in the development of general
policy objectives and, second, in the decision making of what a successful licensing time-frames rule should look
like.

In November 1996, the Department began serious analysis of its rule development needs to accomplish a successful
licensing time-frames rulemaking within the statutory deadline of December 31, 1998. At first, the Department
expected to respond with separate rule makings on a program-by-program basis as this has always been how the
Department has proceeded with rulemaking in the past. By January 1997, it became clear that only a unitary rulemak-
ing with uniform definitions and procedures applicable to all programs was practical. The Department then estab-
lished an internal task force of 18 persons from various licensing programs to construct a work plan. That task force
quickly grew to 40 in order to provide representation from all programs with a stake in the rule making.

The Department task force analyzed the Massachusetts experience with its own timely action statute and concluded
that a central tracking system was essential. This further reinforced the need for a unitary rule. In May 1997, the inter-
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nal task force (now expanded to 70) circulated an internal rule draft to over 120 persons within the Department and
devised a public participation plan. This began with hiring L.L. Decker & Associates as 3rd-party facilitators to assist
in devising the plan. This plan began with an invitation to about 20 representative stakeholders to meet as a group to
critique along-term public participation plan on this rulemaking.

As aresult, the Department modified its plan and proceeded to conduct a series of 10 focus groups in July 1997 in
Phoenix, Tucson, and Flagstaff with persons invited from a wide range of representative stakeholder communities.
The results of these focus groups and a detailed discussion of the issues was reported in a 16-page special edition of
the August 5, 1997 ADEQ Rulesletter. The Department then prepared a draft rule for public stakeholder review and
informal comment on September 22, 1997. The draft was also made available on the Internet. The draft responded to
the focus group comments and contained 18 tables with 379 license categories. This draft was then used to conduct
23 half-day public workshops in Phoenix, Tucson, and Flagstaff in October and November 1998. A follow-up work-
shop was held in January 1998 to review Table 2, Class |1 Air Licenses, in response to comment received in the ear-
lier workshops.

In working towards arule package, it became clear in May 1998 that 1 set of licenses had been overlooked in the ear-
lier draft rule; those dealing with certain safe drinking water monitoring and treatment licenses issued outside of reg-
ular construction licenses. The Department had engaged this stakeholder group in the earlier round in 2 other
licensing areas (construction approvals and operator certifications) but determined that it was essential to interrupt the
process to engage them specifically in this 3rd area of licensing activity. The Department then held another focus
group in June 1998 for this stakeholder group, issued a draft table (now shown as Table 9 in this rule) and issued a
2nd 16-page special edition of the ADEQ Rulesletter, this time focused on the licensing time-frame issues of this spe-
cific group. In order to provide adequate notice of additional informal public workshops on these licenses, the Depart-
ment then held 6 additional workshops in September 1998 in Phoenix, Tucson, Yuma, Bullhead City, Cottonwood,
and Show Low.

During the course of the devel opment of this rule, many stakeholders expressed the desire to split a number of the cat-
egories shown in the September 1997 draft rule in order to provide more options and flexibility for their benefit. This
the Department did. In addition, the Department also recognized stakeholder desires to expand the range of licenses
available at the Southern Regional Office in Tucson and the Northern Regional Office in Flagstaff. In all, the resulted
in 599 license categories presented in the October 23, 1998, notice of proposed rulemaking. Further analysis after
proposal has resulted in the combining or splitting of some categories and the deletion of othersin today’s final rule.
Thisresultsin 476 categoriesin thisrule.

The most visible result of public participation in this rulemaking was the extensive inclusion of flexible provisions
presented in the proposed rule to assist applicants to work towards an approvable application as quickly as possible
without being subjected to summary denials.

After submission of the notice of final rulemaking to the governor’s regulatory review council (GRRC) in December
1998, GRRC raised abjections to several of the flexible provisions presented in the proposed rule. GRRC also
objected to severa of the definitions presented in the proposed rule and which were intended to provide clarity to cer-
tain operations of the time-frames including the beginning, suspending, resuming, and ending of the time-frames.
After consultation with the office of the attorney general, the Department has incorporated those changes into today’s
rule.

Once today'’s rule becomes effective, the Department expects to assess its performance under the rule and continue its
vigorous public participation policy in order to prepare for each annual housekeeping amendatory rule making.

4) Rule Text Palicy Alternatives Contained Within The Proposed Rule

The October 23, 1998, notice of proposed rulemaking contained a number of rule text alternatives based on several
policy choices available to the Department. Based on public consideration, input, and comment made before, during,
and after the forma comment period, the Department made choices among the several alternatives before submitting
aruletext to the governor’sregulatory review council (GRRC) for review and approval. The Department believes that
today’s rule is not so different from the rule as proposed that reproposal (or a notice of supplemental rule making) is
necessary.

An agency may not submit arulethat is substantially different from the rule contained in the notice of proposed rule-

making or contained in a subsequent notice of supplemental rulemaking published in the Arizona Administrative Reg-

ister. A.R.S. § 41-1025(A). All the following must be considered when determining whether the rule submitted to
GRRC is substantially different from the proposed rule published iRetjister:

1. The extent to which all persons affected by the submitted rule should have understood that the published
proposed rule would affect their interests.
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2. The extent to which the subject matter of the adopted rule or the issues determined by that rule are different
from the subject matter or issues involved in the published proposed rule.

3. The extent to which the effects of the adopted rule differ from the effects of the published proposed ruleiif it
had been adopted instead.

A.R.S. § 41-1025(B).

The Department stated in the October 23, 1998, notice of proposed rulemaking that the decision of which rule text
alternatives to include in the rule submitted to GRRC would depend on 3 primary policy considerations: (1) to what
extent does the Department have legal authority to promulgate a rule provision, (2) to what extent must the Depart-
ment adopt a phased implementation program to respond to resource constraints, and (3) to what extent does the pub-
lic want the Department to make certain choices in the submitted rule.

a. Primary policy alternatives.

The proposed rule contained many provisions intended to provide as much flexibility to applicants as possible. These
included provisions (1) that suspend time-frames under certain circumstances while applicants attempt to cure certain
very specific defects in their applications and (2) that allow the Department and applicants to enter into licensing
time-frame agreements to accommodate phased and changed applications as well as to allow imposition of this rule
on certain applications otherwise exempt. Should such flexibility be considered as without authority or unwanted by
the public, the Department's primary alternatives were to delete the provisions in whole or in part and either submit
extended time-frames as appropriate in some or all categories so as to allow applicants to cure defective applications
or it might have been to keep some or all time-frames the same and, as a result, restrict applicant's abilities to cure
defective applications. Today's rule leaves the proposed rule unchanged on most of these points but does delete cer-
tain minor suspension provisions contained in the proposed rule. These are discussed in more detail below.

b. Applicability ruletext alternatives.

The proposed rule showed the Department's determination of the entire scope of applicability of Article 7.1 to the
Department's licensing activities. The Department stated that it might reduce the extent of applicability in the rule
submitted to GRRC but will not expand the extent in this rule making. The Department expected to reduce the appli-
cability of Article 7.1 only if there is general agreement that the Department erred in its interpretation of the statutory
mandate of Article 7.1. The Department would then delete licensing activities identified in this proposed rule that it
determines it does not have the legal authority to include. The primary discussion of the Department's current under-
standing of the applicability of Article 7.1 occurs below at § 6(E)(1) concerning what is a “license” subject to Article
7.1. The Department did delete certain categories on Table 20 governing certain remediation licenses administered by
the voluntary program. More discussion on this point occurs at § 10 below.

The Department stated that if it were determined that the Department should expand the reach of Article 7.1 to
include activity not covered in this proposed rule, the Department will promulgate that expansion in a separate rule
making. This is because such a change is sure to increase the subject matter of the proposed rule and require, at leas
a supplemental notice of proposed rulemaking before the Department may submit this type of change to GRRC for
approval. Delaying such changes to a separate rulemaking will allow submission of the current proposed rule to
GRRC at the earliest possible date. This, in turn, will ensure the earliest possible effective date for the rule. The
Department expects to propose at least 1 rule each year to amend the licensing time-frames rule to incorporate revi-
sions to the tables and perhaps other sections of the rule. Expansion of the reach of Article 7.1 to the Department's
licensing activities can be addressed in the next annual rule revision.

c. Licensecategory ruletext alternatives.

The Department stated that it had shown its preferred arrangement of license categories on the proposed tables and
that it might adjust the categories in several ways in the rule submitted to GRRC for approval. This included combin-
ing or splitting the categories shown or revising the statutory and rule citations, time-frame days, and application
components. A certain amount of this did occur as described below at § 10.

The Department also stated that adjustment of the citations and identification of application components, if made in
the rule submitted to GRRC, would not represent substantial changes to the proposed rule because, in every case, the
would represent clerical adjustment of what is already required by the proposed rule text. Changes to application
components concerning “site inspection required,” for example, would not constitute substantive changes to the
license category because their identification merely represents what was already required by other existing statutes or
rules and not by the proposed rule in the 1st instance. The same applied to statute and rule citations on the tables.

The Department also stated that changes to the days would not constitute substantial changes if they were made as
trade-offs to other changes in the submitted rule so long as the entire package of changes taken as a whole would not
represent a substantial change as defined under A.R.S. § 41-1025(B). Assuming current practice that approvable
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applications are approved as soon as they are determined to be approvable, simple changes in times without offsetting
changes elsewhere in the rule might represent substantial changes requiring reproposal. Such changes must be con-
sidered on a case-by-case basis. In general, reducing time-frames was more likely to represent a significant change
than extending time-frames. Changes in time-frame periods have little effect on applicants who comply with their pri-
mary statutory duty to submit complete, approvable applications at the beginning of the process. The changein time-
frame periods primarily affects applicants who did not so comply and who now require additional time in an attempt
to achieve an approvable application. Those applications requiring only a small amount of correction usually need
less time to comply than those applications requiring a great deal of correction.

The Department did make several changes to time-frame days as described below at § 10. Changes that resulted in
less time were the result of further analysis of probable review needs or changes in program procedures and, as such,
do not represent a substantial change from the proposed rule. Other changes described below that delete certain cate
gories also do not represent a substantial change form the proposed rule.

d. Licensingtime-frameruletext alternatives.

The Department stated that deletion of some or all of the flexible provisions of the rule would require changes to the
rule text. Whether these would represent substantial changes must be determined on a case-by-case basis. As directe
by GRRC, the Department did delete a number of flexible provisions from the rule as proposed and designed for the
benefit of applicants. As described below at 88 10 and 11, the Department also made a number of non-substantial
changes in the rule text to clarify a number of the procedures governed by the rule.

e. Licensingtime-frame agreementsruletext alternatives.

The Department stated that deletion of the licensing time-frames changed application agreement provision might
require a corresponding extension of licensing time-frames for some or all categories. Deleting this provision while
keeping time-frames the same might represent a substantial change in all the categories with licensing Model E and F
processing types. (See § 6(C)(3)(a) for license model types.) This is because such a result is certain to increase denials
or give applicants approvals for obsolete proposals they no longer find advantageous.

Deletion of the licensing time-frames pre-application agreement provision might not be possible in its entirety due to
direct conflict in statutes other than Article 7.1 that require the Department to process certain applications with appli-
cation components submitted late in the review process.

Deletion of the licensing time-frames reactivation or opt-in agreement provisions would not represent a substantial
change. Reactivation of time-frames would only occur if the applicant failed to comply with other statutory duties to
submit all components complete on day 1 of the application. Opt-in time-frames would only apply to applications not
originally required to be subject to Article 7.1. Both, however, might represent significant advantages to certain appli-
cants if only because they might increase applicant certainty as to when a licensing decision (to grant or to deny)
would be made.

The licensing time-frames supplemental request and extension agreement provisions are expressly identified in stat-
ute and, as such, should not be deleted in their entirety in this rule. Deletion, if it does occur would probably not rep-

resent a substantial change because it may be possible to still offer them directly by statute although it is not clear if
the formal procedures applicable to these agreements must still be in rule. See A.R.S. § 41-1003 requiring all formal
procedures available to the public to be in rule.

Today's rule leaves these provisions in the proposed rule intact except for the deletion of the reactivation licensing
time-frames agreement. This agreement is deleted because the lapse provisions throughout the rule have also beer
deleted. Without the lapse provisions, there is no reason to retain the reactivation agreements.

f. Licensing time-frames suspension ruletext alter natives.

The Department stated that the proposed rule contained a number of suspensions not expressly stated in Article 7.1:
R18-1-514 pending payment of fees, R18-1-515 due to changed applications, R18-1-518 due to emergencies and
upset conditions, R18-1-520 due to notice of intent to rely on the application components submitted, and R18-1-521
due to notice of intent to rely on the license category. The Department's main rationale for including these suspen-
sions was to allow shorter time-frames. One alternative was to delete all these suspensions and increase time-frames
on the assumption that such times may be needed by applicants.

A 2nd alternative was to identify numerous companion categories with lengthened time-frames with the specific
events giving rise to the suspensions in this proposed rule presented as additional application components in the alter-
native rule. For example, in exchange for the deletion of the emergencies and upset conditions provisions in R18-1-
518, all approval-of-construction license categories on Tables 5 through 7 could be doubled with companion catego-
ries added for each existing category with the additional requirement of “with site inspection delayed because of lack

October 1, 1999 Page 3359 Volume 5, | ssue #40



Arizona Administrative Register
Notices of Final Rulemaking

of access due to weather or other natural conditions” and the additional of 30 days. This approach would more clearly
restrict the ability of the Department to declare a time-frame suspension but would complicate the resulting rule by a
significant amount.

A 3rd alternative was to delete the suspension provisions and leave the time-frames unchanged. Depending upon the
outcome of further analysis, deletion of these provisions while keeping time-frames the same might represent a sub-
stantial change in all the categories with licensing Model E and F processing types. (See § 6(C)(3)(a) for license
model types.) This is because such a result is certain to increase denials or give applicants approvals for proposals
they no longer find advantageous.

Except for R18-1-518, today's rule deletes these suspension provisions leaves these provisions from the proposed rule
using the 3rd alternative described above. Further analysis now shows that deletion of these provisions do not repre-
sent a substantial change. Applicants must take care to determine exactly what approval they seek from the Depart-
ment when making an initial application submittal.

5) Oral proceedings and comments

The Department held 3 oral proceedings on the proposed rule in accordance with A.R.S. § 41-1023. The Department
held the proceedings in Phoenix, Tucson, and Flagstaff on November 24, 1999. In accordance with A.R.S. § 41-
1023(D), the Department conducted the proceedings in a manner that allowed for adequate discussion of the sub-
stance and the form of the proposed rule. Persons were allowed to ask questions regarding the proposed rule presen
oral argument, data, and views on the proposed rule. No member of the public appeared at the Flagstaff oral proceed-
ing. One member of the public appeared at the Tucson proceeding but asked no questions and presented no oral argu
ment, data, or views. No one appeared at the Phoenix proceeding. After adjournment, 2 members of the public
appeared and the Department reopened the proceeding. Both members asked several questions but stated that any or
argument, data, and views on the proposed rule would be submitted in writing by December 7, 1998.

The Department received 3 comment letters: 1 prior to the start of the formal comment period, 1 during, and 1 after.
The 1 received after was addressed to both the Department and the governor’s regulatory review council (GRRC).
The Department responded to all 3 letters in 8§ 10 below. In addition, the Department responded in § 10 to written
comments made by GRRC in a courtesy review prior to proposal, to a number of oral comments made at the work-
shops prior to proposal and which were not repeated in the comment letters, and to GRRC comments prepared after
submission of the rule to GRRC for review.

E. Satutory Objectives.

Before proposing a rule, A.R.S. § 41-1035 requires an agency to determine the relevant statutory objectives that form
the basis of the rule so as to perform a rule impact reduction analysis regarding the class of small businesses. Deter-
minations necessary to perform that analysis are also relevant to other analyses of a proposed rule.

1) Only Certain Licenses Administered by the Department Are Subject to Article 7.1 Licensing Time-frames
Requirements.

What exactly is a license subject to Article 7.1 requirements? The Department has determined that it must be a per-
mission that (1), if granted, will change the licensee's legal rights, duties, or privileges under state or federal law and
(2) is granted affirmatively by the Department after receipt of a request to issue the license by the prospective lic-
ensee. This means that a license is excluded from Article 7.1 is it does not meet both requirements. The Department
has also determined that a license that passes these 1st 2 steps is nevertheless excluded from Article 7.1 if it is (1)
granted by default if the Department does not make a licensing decision within a specified time, (2) obtained pursuant
to an enforcement or compliance order targeted at the applicant that imposes additional application components not
identified in a license category in this rue, (3) obtained pursuant to compliance activity in accordance with a previ-
ously obtained license except for revisions and renewals, (4) obtained pursuant to a contractual agreement with the
Department, (5) the result of an application 1st received prior to Department receipt of the 1st acceptable application
component, or (6) issued normally within 7 days after receipt of the initial application. The Department arrived at this
determination as follows.

Article 7.1 requires the Department to establish “overall time-frames during which the agency will either grant or
deny each type of license itissues.” A.R.S. § 41-1073(A). The Department “may adopt different time-frames for ini-
tial licenses, renewal licenses and revisions to existing licenses.” A.R.S. § 41-1073(B). Article 7.1 relies upon the
definitions of “license” and “licensing” at A.R.S. § 41-1001(11)-(12) of the Administrative Procedure Act (APA) that
state that

“License” includes the whole or part of any agency permit, certificate, approval, registration, charter or similar
form of permission required by law, but does not include a license required solely for revenue purposes.
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“Licensing” includes the agency process respecting the grant, denial, renewal, revocation, suspension, with-
drawal or amendment of a license.

This definition of “license” is broad and, arguably, includes a very wide range of the Department's activities. In its
most basic sense, then, “license” means “permission.” This is both its plain meaning and usual legal meaning. Deter-
mining exactly which of the many types of approvals and permissions granted by the Department represent actual
“licenses” and, of these, which are subject to Article 7.1 has required careful analysis. In some cases it has been easier
to determine what is not an Article 7.1 license than what is. To this end, the Department has made the following deter-
minations. Instances in which the Department provides some sort of permission to others seems to fall into 4 general
areas: licensing, compliance, enforcement, and contractual. Although each of these activities has a central core of
meaning that seems reasonably distinct from the others, substantial blurring of distinctions occurs at the edges. As
discussed below, it seems reasonable that the Legislature intended that only a certain type of “licensing” activity be
subject to Article 7.1. If a permission or license falls more clearly within the other activities identified above, it seems
reasonable that it should be excluded from coverage by Article 7.1.

a. Permission required by law.

The APA defines “law™ as “the whole or part of the federal or state constitution, or of any federal or state statute, rule
of court, executive order or rule of an administrative agency.” A.R.S. § 41-1001(16) (“provision of law”). The mean-

ing is broad. This means that a “permission required by law” probably means a “permission required by any law.” In
this regard, the Department has determined that to be subject to Article 7.1, an application must contain some request
of the Department to issue a permission that, if issued, has a reasonable probability of altering the requestor's rights,
duties, or privileges under the law. This means that requests for Department actions that probably will not change the
requestor's legal status are excluded. Examples of how a person's legal status might change include a Department
determination that allows a person to do some act otherwise prohibited by law or allows a person to refrain from
some act otherwise required by law. This can include changes that shield a person from enforcement, alters the extent
to which a person must remediate or do some other act required by law, alters a person's prime facie case in state or
federal court, qualify a person to receive a state or federal tax refund, or otherwise places a person in a different posi-
tion in regards to the law.

The Department has determined that it is irrelevant to this analysis (1) whether or not the decision by a person to sub-
mit an application to the Department was, in itself, voluntary or (2) whether or not the person could have achieved by
some other means the same change in that person's rights, duties, and privileges under law as that provided by a deter
mination issued by the Department. For example, no one in Arizona is actually “required by law” to apply for and
obtain an Arizona driver's license. A person can find alternative ways to use the public rights-of-way and avoid
enforcement for not possessing a driver's license including walking, riding a bus, or using a chauffeur. In addition, a
person can drive legally in Arizona without obtaining an Arizona driver's license. It can be just as legal to drive in
Arizona with a driver's license issued by another state or by a foreign government. Here, the choice of alternative
means of avoidance or compliance are irrelevant to the change in a person's legal rights, duties, and privileges that an
Arizona driver's license, in law, actually confers on a person once it is issued. This means that once obtained, an Ari-
zona driver's license gives the licensee the necessary “permission required by law” to drive in the public rights-of-
way. The Department has applied this same logic to its own licensing activity.

b. Licensescreated by notification.

Article 7.1 places a narrowing qualification on the APA definition of license. Article 7.1 applies only to licenses an
agency “issues.” A.R.S. § 41-1073(A). The Department administers a large number of licenses that result from laws
requiring notification to the Department of a proposed activity before proceeding but that do not require or authorize
the Department to respond or issue any form of affirmative permission. Mandatory notification or reporting require-
ments including those creating licenses by the mere act of notification may prompt the Department to investigate and
that, in turn, may lead to enforcement or compliance orders of various kinds. The Department has determined that the
statutory objectives of Article 7.1 do not extend to such licenses created by mere notification. This makes sense as
such licenses produce no affirmative Department activities that qualify as administrative completeness review, sub-
stantive review, or license granting. This determination appears in this rule as R18-5-102(A)(2).

c. General licenses.

Article 7.1's limitation only to licenses an agency “issues” also excludes classic general licenses. These are licenses
obtained by a person by mere compliance with terms and conditions identified in statute or rule and that do not

require the person to notify the state. The Department administers a number of these types of licenses but may not
even know who may be operating under the licenses. Failure to obtain or comply with a classic general license is
dealt with under the Department's enforcement, not licensing, authority. The Department has determined that the stat-
utory objectives of Article 7.1 do not extend to such licenses created solely by actions by persons independent of
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Department review and approval. This determination appears in this rule as R18-5-102(A)(1). The Department also
issues a number of other licenses called “general” in statute or rule but that, in fact, are licenses that require an appli-
cation, are individual issued by the Department, and are subject to Article 7.1.

d. Licensesgranted at the Department’sinitiative.

The Department administers a number of licenses that are initiated by the Department but that do not require the sub-
mission of an application by the prospective licensee. These usually involve the unilateral amendment of an existing

license as required by statute or rule. The Department has determined that the statutory objectives of Article 7.1 do
not extend to such licenses created solely by actions of the Department. This determination appears in this rule as
R18-5-102(A)(3).

e. Licensesgranted by default.

The Department administers a number of licenses that are granted by default if the Department fails to make a licens-
ing decision within a certain time specified in statute or rule. This means that the applicant will always know the out-
come of an application by a fixed time that can never be extended. The Department has determined that the statutory
objectives of Article 7.1 do not extend to such licenses granted by default should the Department fail to make a
licensing decision within a specified time. This determination appears in this rule as R18-5-102(A)(4) and no such
licenses are shown on the license tables in today's rule.

f. Enforcement licenses.

This class consists of licenses obtained pursuant to enforcement or compliance orders or settlement agreements tar-
geted at a person that require the person to submit an application but that also require the application to contain 1 or
more additional components not identified in a license category on the license tables of this rule. The Department
has determined that the statutory objectives of Article 7.1 do not extend to such licenses resulting from applications
for licenses not specified on the license tables of the rule. This determination appears in this rule as R18-5-102(A)(5)
and R18-5-102(A)(6).

Enforcement activities by the Department include a variety of permissions including acceptance and approval of
compliance with orders or settlement agreements. Once obtained, these approvals can provide recipients with permis-
sion of conduct and facilities that operate very much as permission or approvals obtained under a traditional license
or permit. In exchange for certain conduct, a person is deemed in compliance with state law and is shielded from fur-
ther enforcement action by the Department. Moreover, the requirement to apply for and obtain a license is often a
condition of an enforcement or compliance order or settlement agreement, further blurring the distinction between
prospective traditional licensing and individualized after-the-fact enforcement activities.

The primary difference between a license granted to an applicant in the 1st instance and one granted pursuant to an
enforcement activity is that for the former, the applicant is one of a class defined prospectively in statute or rule and
the sole relevant relationship between the applicant and the Department is the application itself. It is in this context
that Article 7.1 has relevance and meaning. For the latter, the applicant is one identified and targeted in an enforce-
ment action and the relevant relationship between the applicant and the Department is much broader than the applica-
tion alone. Such an application often carries considerable baggage with complex, difficult, and unresolved issues in
addition to just the basic licensing issue. In this context, Article 7.1 seems to have little relevance or meaning. First,
prospectively defined license categories cannot reasonably predict the time necessary to perform the individualized
after-the-fact focus inherent in enforcement orders. Second, other pending enforcement issues outside the license
application itself may interfere with a simple and orderly review of the underlying license application. Third, review-

ing an application in the context of an enforcement action is usually far more complex than reviewing an application
submitted in the 1st instance. Finally, allowing such an applicant to compete for a refund under Article 7.1 is sure to
set up serious conflicts in an overall enforcement action which may require the applicant to pay other costs than just
the application fee.

Still, the Department has determined that licenses applied for (1) pursuant to an enforcement or compliance order
naming the applicant or (2) pursuant to a settlement agreement are subject to Article 7.1 requirements if the license
applied for appears on a license table in this rule and requires only the application components identified in that cate-
gory. On the other hand, applications that require the applicant to submit components not identified in the license cat-
egory or that require the Department to make preliminary determinations not usually required for normal applications
in the same category in the rule are excluded from Article 7.1 requirements.

g. Licensesissued by political subdivisions.

Article 7.1 applies only to licenses issued by “agencies.” A.R.S. § 41-1073(A). The APA limits “agency” to state
agencies and excludes political subdivisions of the state. A.R.S. 8§ 41-1001(2). The Department has many delegation
and other intergovernmental agreements with political subdivisions of the state that require the subdivisions to issue
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licenses. The Department has determined that the statutory objectives of Article 7.1 do not extend to such licenses if
the political subdivision is issuing the licenses under its own governmental authority. This determination appearsin
thisrule as R18-5-102(A)(7).

On the other hand, the Department has determined that licenses issued by a Department agent are subject to Article
7.1if the agent issues licenses under agreement with the Department and that agent has no power to issue licenses but
for the authority of the Department. This means that a license issued by a political subdivision does require the
Department to impose Article 7.1 requirements on the license if the political subdivision is acting solely as the
Department’s agent and has no governmental authority to issue the license but for an agreement with the Department.
In other words, this means that the political subdivision must be acting under its proprietary, not governmental, pow-
ers and that it does not operate beyond such authority asthat able to be exercised by a private nongovernmental entity
under contract to the Department.

h. Compliancelicenses.

Traditional licensing activity divides into 2 categories. activity aimed at obtaining the license and activity resulting
from compliance with the license once issued. The Department has determined that it is only the 1st activity that is
subject to Article 7.1. Obtaining a license means doing some act or acts that results in the granting of the license. For
aclassic general license, conformance of conduct to a specified manner without more may be enough to obtain the
license. Other licenses may require more such as a formal application, the submission of specific information, and
proof of qualifications. Once granted, a license may contain conditions requiring the licensee to obtain additional
approvals from the Department upon the occurrence of certain events, the failure of which to obtain may subject the
licensee to enforcement action under the original license. These may represent licenses obtained to maintain compli-
ance with the original license such as approvals of reports and inspections. The Department has determined that the
statutory objectives of Article 7.1 do not extend to licenses required to conform activity to an existing license, the
exception being revisions and renewal licenses as these are specifically mentioned in Article 7.1.  This determination
appearsin thisrule as R18-5-102(A)(9).

The license tables of thisruleidentify 476 license categories. The Department estimates that the inclusion of this type
of compliance activity licenses as subject to Article 7.1 could require the addition of at least another 2500 license cat-
egories.

i. Contractual licenses.

Contractual activities by the Department include such matters as the approval and acceptance of office supplies

obtained under a procurement contract or the approva of a corrective action plan done under a state assurance fund

(SAF) grant agreement. The APA exempts “matter[s] relating to agency contracts.” A.R.S. § 41-1005(a)(16). Techni-
cally, then, all matters related to Department contracts are exempt from Article 7.1. But what, exactly, constitutes a
matter “related” to an agency contract? The line between a contractual and a licensing relationship is not always clear.
In a sense, the types of approvals that result from the operation of contractual terms and conditions do seem to be a
type of “permission required by law” in that a party to a contract can be bound to act in accordance with the contract
by law. Even without the specific APA exclusion for contractual matters, the Department would still believe it reason-
able that permissions or licenses arising out of contractual relations are not subject to Article 7.1 requirements. Spe-
cific contract terms or, in their absence, general contract principles can provide appropriate remedies for the
Department's failure to act in a timely manner under a contract. It seems reasonable that approvals leading to a con-
tract should also be exempt from Article 7.1 as a matter “related” to the contract, especially if the contract requires the
Department to pay the contractor as is the case under certain Department programs such as the state assurance fun
(SAF). The Department has determined that the statutory objectives of Article 7.1 do not extend to such licenses
relating to contractual activities. This determination appears in this rule as R18-5-102(A)(10).

j. Licenserevocation, suspension, annulment, and withdrawal.

The APA defines “licensing” to also include the revocation, suspension, annulment, and withdrawal of a license.
A.R.S. 8 41-1001(12). The title of Article 7.1 is “licensing time-frames.” This suggests the possibility that such pro-
cesses are also subject to Article 7.1. Analysis of Article 7.1, however, makes it clear that it applies only to reasonably
foreseeable prospective licensing activity and not to individualized after-the-fact enforcement activity. The Depart-
ment has determined that the statutory objectives of Article 7.1 do not extend to such licensing processes such as
revocation, suspension, annulment, and withdrawal activities. This determination appears in this rule as R18-5-
102(a)(11). Further, Article 7.1 expressly requires rulemaking to set time-frames only for the issuance of licenses.
A.R.S. 8 41-1073(A).

k. Retroactive effect.
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Generally, “[n]o statute is retroactive unless expressly declared therein.” A.R.S. § 1-244. Article 7.1 does not
expressly declare that it apply retroactively to license applications currently in process when an agency's rule
becomes effective. In this regard, Article 7.1 gives no direction governing how to make after-the-fact determinations
of administrative completeness, suspensions of time-frames, and the like. Further, the effect of this rule to applica-
tions already in process prior to the effective date of this rule is sure to cause severe and unfair hardship on many of
those applicants if only because the formal procedures required by Article 7.1 were not in place from the beginning of
the application process. This determination appears in this rule as R18-5-102(a)(12).

I.  Licensesissued within 7 days.

Article 7.1 exempts from time-frame requirements all licenses issued within 7 days after receipt of the initial applica-
tion. A.R.S. § 41-1073(D)(2). Based on this exemption, the Department has concluded that it cannot apply time-
frame requirements to several categories of licenses normally issued within 7 days after receipt of the initial applica-
tion. Examples of such license categories include vehicle inspection compliance certifications which in 1996 num-
bered approximately 1,400,000 and generally are issued very soon after the time of the application, usually on the
same day. The Department has determined that this provision of Article 7.1 is self-implementing and does not require
rule making.

2) Sructureof Time-frames Licensing Categories Must Be Responsiveto Applicants.

Article 7.1 does not place express restrictions on the construction of specific license categories in rule once a Depart-
ment has identified its entire licensing activity subject to Article 7.1. In most cases, the division of the overall licens-
ing activity into categories is obvious; at other times, it is less so. In this respect, an agency may divide its existing
licensing activity into whatever categories it determines best responds to the needs of applicants. This is a reasonable
statutory objective of § 41-1073(B) and is achieved in this rule by the division shown on the proposed tables.

3) Timely Licensing Decisions M ust Be Based on Sufficient I nformation.

Article 7.1 identifies aspects of the licensing process centering on administrative completeness review, substantive
review, agreements affecting the application review process, and sanctions for untimely agency action. Additional

aspects of the licensing process are identified by harmonizing Article 7.1 with other competing statutory require-

ments.

a. Licenseapplication submission.

The term “application” appears throughout Article 7.1 but is undefined. Article 7.1 gives the term at least 4 distinct
meanings depending on the context: an “application” is (1) whatever is necessary to begin the process and start the
time-frames, A.R.S. § 41-1072(1), (2) whatever is necessary to allow the Department to issue a notice of administra-
tive completeness, end the administrative completeness review time-frame, and start the substantive review time-
frame, A.R.S. 88§ 41-1072(1) and 49-1074(A), (3) whatever is necessary to allow the Department to determine
whether to grant or deny the license and end the time-frames, A.R.S. 88 41-1072(2) and 49-1076, or (4) whatever is
necessary to qualify as “administratively complete” automatically upon the expiration of the administrative complete-
ness time-frame and start the substantive review time-frame. A.R.S. §8 41-1072(1) and 49-1074(C). In other words,
the term may mean everything necessary to grant or deny the license and end the time-frames, only the minimum nec-
essary to start the time-frames, or something in between.

This variation in meaning is exemplified at A.R.S.8§ 41-1072(1) where the term “application” appears twice in this 1st
sentence of Article 7.1 and has a different meaning in each instance.

“Administrative completeness review time-frame” means the number of days from agency receggphfcan
tion for a license until an agency determines thaafipbication contains all components required by statue
orrule....

(emphasis added.) The 1st occurrence means the initial submittal which may or may not be complete. The 2nd occur-
rence means the sum total of everything required of the applicant or other state agencies to support the issuance of the
license.

The Department relies on the 1st interpretation in this instance, meaning that an application must contain sufficient
components to start the time-frames. This must include the applicant’s name and address, the applicable license cate-
gory, a fee if required, a completed Department application form if required, and a good faith effort to supply all the
required application components.

b. Administrative completenessreview (ACR) time-frame.

“Administrative completeness review time-frame” is defined at A.R.S. 8§ 41-1072(1) with further detailed require-
ments at A.R.S. § 41-1074. The administrative completeness review time-frame begins upon receipt of an application
that is sufficiently complete to perform the review and may involve some or all of the following elements.
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(1) Notice of administrative deficiencies. A notice of administrative deficiencies must be written and contain acom-
prehensive list of specific deficiencies based on statute or rule. The notice suspends rather than ends the ACR time-
frame with the suspension lasting until the agency receives the missing information after which the time-frame
resumes. The statute does not prohibit multiple written notices of administrative deficiencies; however, such notices
issued after the ACR time-frame has expired will not suspend the overall time-frame (OTF).

(2) Presumptive administrative completeness. A.R.S. § 41-1074(C) provides that an application is deemed admin-
istratively complete upon the expiration of the ACR time-frame. Presumptive administrative completeness means
only that the substantive review (SR) time-frame automatically starts and does not mean that the Department is now
precluded from requesting additional information or that the Department is now required to grant the application.
This is because other statutes prohibit the Department from granting by default any of the licenses identified in this
rule. In every case, other statutes place the burden of applicants to submit all required components and prove their
entitlement to a license before the law confers sufficient authority on the Department to grant and issue the license.

(3) Notice of administrative completeness. Department notice of administrative completeness is the only event that
ends the ACR time-frame affirmatively prior to expiration. This notice starts the substantive review (SR) time-frame
before the date upon which it would have started had the agency not issued the notice and had allowed the ACR time-
frame to expire through inaction. The unused days remaining in this time-frame are probably lost.

(4) Submittal of information from other agencies. A.R.S. 8 41-1072(1) requires that “all information required to be
submitted by other government agencies” occur within the ACR time-frame. “Agencies” means state agencies; there-
fore, information required from non-agencies is not covered such as a response by EPA to a proposed Class | air per-
mit. Such information may constitute a valid basis to deny a permit even if received during the substantive review
(SR) time-frame.

C. Substantivereview (SR) time-frame.

“Substantive review time-frame” is defined at A.R.S. § 41-1072(3) with further detail at A.R.S. § 41-1-1075. More-
over, A.R.S. § 41-1077 divides licenses into 2 groups based on whether substantive review by an agency is required
before issuing a license. Licenses requiring substantive review are subject to refunds, fee excusals, and penalties.
Licenses not subject to substantive review are not. The distinction between the 2 groups of licenses, therefore, has
significant consequences for both license applicants and agencies.

The concept or meaning of “substantive review,” however, is not defined or otherwise described in Article 7.1, nor is
the term used elsewhere in Arizona Revised Statutes. Also, the Department is not aware of any report or other docu-
ment discussing the Legislature's intent in dividing licenses into the 2 groups based on whether there will be substan-
tive review.

The Department interprets “substantive review” to mean the qualitative evaluation of the information submitted in
support of an application as opposed to “administrative completeness review” which the Department interprets as a
clerical verification that the required information has been submitted.

(2) Public notice and hearings. A.R.S. § 41-1072(3) requires that “[a]ny public notice and hearings required by law

shall fall within the” substantive review time-frame (SRTF). The Department had prepared the proposed rule based
on its interpretation that the SR time-frame must extend until a licensing decision is made even if that decision occurs
after the overall time-frame has expired. This was to make sure that any public notice and hearings required by law
would absolutely occur within the SRTF. The proposed rule addressed the issue of expiration, imposition of sanc-
tions, and reporting requirements by establishing “time-frame clocks” that operated within the time-frames. It was the
clocks that suspended, resumed, and expired thus assuring that the rule would operate with the same results as
required by statute. The Department had determined that the alternative to this interpretation would be that when the
overall time-frame expired, the applicant would lose the ability to hold a valid public hearing unless the applicant
withdrew and resubmitted the application.

The Department explained the incorporation of the “time-frame clock” concept in the proposed rule as follows. Defi-
nitions are provided to explain

the differences between “time-frame” and “time-frame clock” . . . for each of the 4 licensing time-frames identi-
fied in Article 7.1: administrative completeness review, substantive review, overall, and extension. The introduc-
tion of a “clock” operating within each time-frame eliminates a number of ambiguities in Article 7.1. It allows
the counting of days to suspend without suspending the application itself. More importantly, suspending a “time-
frame clock” rather than the time-frame itself, prevents invalidation of a public hearing or its required notice due
to a Article 7.1 suspension. This allows the underlying time-frames to continue uninterrupted. Article 7.1
requires that any public hearing and its notice occur during the substantive review time-frame. The occurrence of
suspensions in that time-frame and the ambiguity of whether the substantive review time-frame continues during
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atime-frame extension would cloud the procedural validity of the notice and hearings to the detriment of appli-
cants and the public.

Threeterms defined in Article 7.1 are shown on this list of definitions: administrative completeness review time-

frame, overall time-frame, and substantive review time-frame. The Department has repeated those terms found at

A.R.S. § 49-1071 in this rule to clarify or interpret Article 7.1 to identify critical elements missing from the stat-
utory definitions. These elements include precision in the determination of the starting and ending of each time-
frame and clarity that suspensions will not invalidate public hearings, meetings, and notices. The Department
believes it must fill in the missing gaps in the definitions in order to avoid uncertainty in the counting of days and
the determination of when applicants may be due a refund.

GRRC objected to this interpretation and the Department has deleted all references in today's rule to “time-frame
clocks.” This change also resulted in the deletion of several definitions concerning various aspects of the time-
frames as described in more detail under 88 10 and 11 below.

(2) Requestsfor additional information during the substantive review time-frame (SRTF). Article 7.1 identifies

2 types of information requests that will suspend the operation of the SRTFs: the comprehensive and supplemental
requests. A.R.S. § 41-1075(A) states that “an agency may make one comprehensive written request for additional
information” that suspends the time-frames. In context, this means a unilateral suspension. There is no prohibition on
additional comprehensive written requests but only 1 will suspend the time-frames. This makes good policy sense as
well. A prohibition on the Department from informing an applicant of deficiencies means inevitable denial of the
application, a result in direct conflict with the overall thrust and purpose of Article 7.1.

(3) Requests for additional information during a time-frame extension. A.R.S. 841-1075(B) provides that an

agency and an applicant may agree to extend the SRTF. This means that a time-frame extension is a subset of the tota
SRTF and that additional comprehensive requests (1 of which may suspend time-frames) and supplemental requests
may occur during the time-frame extension in the same manner as during the SRTF.

(d) Overall time-frame.

Article 7.1 identifies 2 types of overall time-frames. The 1st type is the “overall time-frame” defined in A.R.S. §
1072(2), the expiration of which leads to refunds, fee excusals, and penalties. The 2nd type is the “statutory overall
time-frame” or the “statutory licensing time-frame” identified in A.R.S. § 41-1073(B). The Department has deter-
mined that the 1st definition controls for the purposes of determining whether sanctions apply.

(e) Counting of time-frame days.

Article 7.1 does not define “day” nor does the administrative procedure act (APA). The choices are “calendar day,”
“business day,” or a combination of the 2. A typical compromise is to specify a certain number of days, such as 10,
and define that days in excess of that number mean “calendar day” and days equal to or less than that number mean
“business day.” This solves the difficulties inherent in low-number review periods when the occurrence of weekends
and holidays can substantially vary the number of business days available within a period. A similar case, however, is
present in longer periods as well. A 30-day calendar period can have as many as 22 business days or as few as 18,
variance of as much as 22% (22/18). Even a 60-day calendar period can vary as much as 19% (44/37). The average is
20.6 business days per 30-day period or 20.9 business days per month. This is based on an average of 250.7 busines
days per 1 calendar year when business days exclude Saturdays, Sundays, and holidays.

Article 7.1 requires the Department to set time-frame periods in “days.” Under the circumstances, it seems fairest to
set all time-frame periods in business days no matter the length. This puts all application review periods on an equal
footing no matter the day of the week or the month of the year filed. This approach also allows the Department to
reduce time-frames periods to the actual number of business days believed necessary without increasing them to
accommodate the variability inherent when specifying calendar days.

The Department has identified the following method for converting calendar days to business days:
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Calendar Business  Calendar Business Calendar Business
Times Days Times Days Times Days

1 week 5 days 3 months 63 days 10 months 209 days
10 days 8 days 120 days 82 days 11 months 230 days
2 weeks 10 days 4 months 84 days 12 months 251 days
15 days 11 days 150 days 103 days 13 months 272 days
3 weeks 15 days 5 months 105 days 14 months 293 days
30 days 21 days 180 days 124 days 16 months 335 days
1 month 21 days 6 months 125 days 18 months 376 days
45 days 32 days 7 months 146 days 20 months 418 days
60 days 41 days 8 months 167 days 24 months 502 days
2 months 42 days 270 days 186 days 26 months 544 days
90 days 62 days 9 months 188 days

The Department did not adopt of the meaning of “day” as defined at A.R.S. § 1-243 which means calendar day except
when the last day is a holiday. In that case, the time extends until the next day not a holiday.

f.  Suspension of time-frames.

A primary objective of Article 7.1 is to encourage timely licensing decisions and to discourage open-ended applica-
tion review periods. Time-frames may suspend pending an applicant’s response to certain requests for additional
required information. What happens when the applicant fails to respond for an extended period? Department experi-
ence is that this often happens with the usual result that the application reviewer must relearn or reanalyze the appli-
cation before being able to get back up to speed and continue forward. The longer the inactivity, the more review time
is required to refresh the reviewer's understanding of the application. The Department currently has a number of
applications pending for which the applicants has failed to respond for over 20 years.

In such cases, if the time-frames resume immediately in all cases, the Department must anticipate that possibility and
then factor catch-up time into the time-frame periods it sets in rule. In the proposed rule, the Department took a differ-
ent approach. The proposed rule showed times based on reasonable response times from applicants and provided the
failure to make a reasonable response will cause the application to lapse from applicability under Article 7.1. The
Department believed this a reasonable result. Applicants are required to submit all components complete at the begin-
ning of the process. Those that fail to do so should be required to respond in a reasonable time so that the Department
does not have to rework the application. “Lapse,” in the proposed rule did not mean that the application was no longer
active; only that it was no longer subject to Article 7.1 sanction and reporting requirements. The Department believed
this a fair balancing to allow shorter times in this rule. It also removed pressure off the Department to issue summary
denials for such applications.

In response to objections by GRRC, the Department has removed all references to “lapse” in today's rule. GRRC
believes that 1 acceptable method under Article 7.1 is for an agency to provide in a licensing time-frame rule that fail-
ure by an applicant to respond to a request for more information by a time certain will result in automatic termination
of the application and forfeiture of the fee. GRRC does not believe that an agency, upon failure by an applicant to
make a timely response, may continue to review an application unless the application remains subject to Article 7.1
sanction and reporting requirements. The Department determined that today's rule must not provide automatic appli-
cation termination provisions. Termination must continue to be governed by the specific statutes and rules that govern
each of the programs administered by the Department. For this reason, the Department removed all lapse provisions
from today's rule. This means that each program must determine how and when to terminate a pending application
when the applicant has taken so long to respond that resumption of review would now require so much relearning and
rework of the application that insufficient time remains in the time-frames.

(1) Failureto respond to requests for information. Article 7.1 provides that time-frames are suspended during the

time between the Department’s request for missing application components, request for additional information, or
supplemental request for information, and the applicant’s response to that request. The proposed rule provided that
failure to submit the requested information within a reasonable period of time would result in lapse of the applica-
tion's applicability to Article 7.1. Under today's rule, that is not the case. Instead, the Department must determine
when a suspension has been so long that resumption of time-frames will not allow the Department adequate time to
complete its review of the application. Here, the Department must take steps to make a final licensing decision on the
application in the absence of a response.

(2) Failure to pay application fees. Article 7.1 does not address the consequences of an applicant’s failure to pay
fees other than to imply a summary or eventual denial. Fees are an application component. Other rules require that
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certain license applications incur fees in phases and sometimes not until the Department concludes its substantive
review of the application. In these cases, fees are not known at the beginning of the application review period because
other rules require that they be incurred on an hourly basis. Department experience has been that collection of fees
after issuing alicense is problematic and that withholding the grant of the license until the receipt of fees has some-
times been the only effective way to obtain the fees. In addition, the time necessary for an applicant to submit afinal
fee after receiving a bill may vary considerably. Local governments often require significant time to authorize and
make payment.

In response, the proposed rule provided a suspension provision to handle the matter. As stated in the notice of pro-
posed rule making, the alternative was to extend the times on affected categories by a considerable period. If not, cer-
tain applicants, such as local governments, might not ever be able to submit final payment prior to expiration and
therefore be subject to summary denial.

GRRC abjected to this suspension provision and the Department has deleted it from today’s rule. The Department is
not sure how to proceed on this matter or how to address the difficulties for applicants that this now presents. The
Department, however, is taking steps to do what it can to provide applicants a reasonable alternative to summary
denials.

(3) Substantial changeto the application. Article 7.1 requires the Department to adopt specific time-frame periods
within which the Department is strongly encouraged to make licensing decisions. This requirement anticipates that
the days the Department assigns prospectively to each license category will be based on certain assumptions concern-
ing the type and complexity of the licensing activity. It follows that if the licensing type or complexity substantially
changes in mid-review (during Department review of the application) due to unilateral action on the part of the appli-
cant, the Department should give the applicant a chance to reconsider the change or enter into a changed application
agreement so as to move forward without restarting the process over form the beginning.

In the proposed rule, the Department had determined that Article 7.1 did not intend time-frames to continue to run
against the Department on an application whose nature has been substantially changed by the applicant pending reso-
lution of the change, because a substantially changed application is essentially a new application requiring different
time-frames and possibly different application review fees. Under the proposed rule, should the Department deter-
mine that an applicant had, in fact, changed the application with subsequent submittals, the Department would sus-
pend the clocks for a short time to alow the applicant an opportunity to determine whether to continue with the
original application or change and pursue a new application. The Department stated in the notice of proposed rule-
making that failure to provide breathing space in the form of suspension would mean increased summary denials.
Department experience has been that applicants in certain licensing programs always or almost always change appli-
cation proposals at |east once during the review process. The Department believed that applicants must have the abil-
ity to continue to have this ability without suffering the penalty of withdrawing 1 application in order to submit a new
application with the changed proposal along with a new fee. The Department did not believe this result was required
by Article 7.1.

GRRC abjected to this suspension provision and the Department has deleted it from today’s rule. Now, when the
Department determines that an applicant has changed its application, the time-frames will continue to run while the
applicant take steps to either withdraw the change (and proceed with the original application), enter into an a changed
application agreement, or withdraw the application and resubmit with a new fee. During this time, the time-frames
will be running against the applicant, not the Department.

(4) Emergencies and upset conditions. This rule allows moratoria on the starting of time-frames and the suspension
of time-frames on application in process due to emergencies and upset conditions but only for very specific and nar-
row purposes. The inclusion of this suspension provision allows the Department to shorten al time-frame periods in
this rule because this provision eliminates the need to factor in the risk that certain eventswill prevent the Department
form processing applications when those events are beyond the Department’s control. This rule limits this ability to
suspend only for license categories subject to sanctions. Thisis becauseit is the duty of the Department to control its
funds for the benefit of the public and to ensure that licensing programs remain solvent and available to process
license applications when applicants so desire.

g. Licensedenialsand administrative appeals of licensing decisions.

A.R.S. 88 41-1092 through 41-1092.12 govern the process by which decisions and actions by the Department are
administratively appealable. Generally, a licensing decision or action that is determinative of the legal rights, duties,
or privileges of an applicant is administratively appealable through the office of administrative hearings in the depart-
ment of administration. This also means that a licensing decision that does not conclusively determine the legal rights
or duties of the applicant is not administratively appealable.
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The Department has determined that licensing decisions that determine an applicant’s legal rights, duties, or privi-
leges include the denial or conditional grant of a license and, therefore, are administratively appealable. On the other
hand, unconditional grants are not administratively appealable because the applicant is being granted what it asked
for in the application without additional conditions. If the Department grants what the applicant requested there can
be no actual controversy over the Department's decision.

Under this rule, notices of administrative deficiencies and requests for additional information are not administratively
appealable. They are not determinative of an applicant’s legal rights or duties because the applicant is able to require
the Department to reconsider its decision to issue the notice under R18-1-520.

h. Sanctions.

A.R.S. § 41-1077 specifies the instances in which sanctions apply for failure of an agency to make a timely licensing

decision. Generally, these sanctions apply only if the license category is identified in the time-frames rules, the appli-

cation is subject to substantive review, a fee is charged for reviewing the application, and the fee is deposited into a
Department-controlled fund. The Department must continue review and reach a licensing decision on the application

even if sanctions apply.

(1) Refunds and fee excusals. A.R.S. § 41-1077(A) requires that an agency must refund to the applicant all review
fees already paid and must excuse review fees not yet paid if the agency fails to make a timely licensing decision.
Based on the language of that provision, the Department has determined that the refund amount is only that actually
remitted by the applicant for the specific application and does not include interest.

A.R.S. § 41-1077(A) also provides that the refund must be made from the same fund in which the application fee was
originally deposited. The Department has determined that it may make a refund from a fund into which a fee was
originally deposited only if the fund itself is under the Department’s direct control. If the fund into which the fee was
deposited is not under the Department’s direct control, then the Department has no authority to make the refund. Fees
deposited into the state general fund, for example, are not subject to refund because the Department has no authority
to make an appropriate from that fund.

This determination has little actual effect upon the Department. Fees for very few license categories are deposited in
the state general fund. Mostly they the operator certification licenses on Table 9. The Department has no history of
making late decisions on these licenses. The other example is the pesticide licenses on Table 10. The application fees
for these are deposited in a department of agriculture controlled fund. The Department has no experience of making
late decisions on these licenses either.

(2) Penalties. A.R.S. § 41-1077(B) requires that an agency must pay a penalty into the state general fund for each
month after the expiration of the overall time-frame or time-frame extension during which the agency has yet to make

a licensing decision and which remains outstanding on the last day of the month. The amount of the penalty is 1% of
the what the total application fee would have been had the Department made a timely decision. This qualification is
necessary because an application may still continue to accumulate review charges at the time the penalty is due or an
applicant may not have yet made all fee payments.

(3) Annual compliance reporting. A.R.S. § 41-1078 requires each agency to submit an annual report to the gover-
nor's regulatory review council (GRRC) containing the agency’s compliance level with its overall time-frames. The
report must include the number of licenses issued or denied within applicable time-frames and the amount of sanc-
tions assessed for untimely decisions. The Department has determined that only activity for license applications sub-
ject to Article 7.1 requirements is to be addressed in the annual GRRC report.

4) TheLicensing Process Must Remain Flexibleto the Maximum Extent Practicable.

Article 7.1 expressly provides for supplemental request agreements and time-frame extension agreements. This rule
contains formal procedures for 4 additional licensing time-frame agreements for the benefit of applicants.

a. Licensingtime-frame supplemental request agreements.

A.R.S. 8§ 41-1075(A) provides that during the substantive review time-frame, an agency and an applicant may mutu-
ally agree in writing to allow the applicant to submit supplemental requests for additional information. According to
the statute, the substantive review time-frame and the overall time-frame are suspended from the date the request is
issued until the date the agency receives the additional information. The Department has determined that such sus-
pensions must be based on missing information required in statute or rule and that the agreement cannot be entered in
to merely to obtain additional calendar time.

b. Licensingtime-frame extension agreements.
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A.R.S. § 41-1075(B) provides that an agency and applicant may by mutual written agreement extend the substantive
review time-frame and overall time-frame so long as the extension does not exceed 25% of the overall time-frame.
The Department has determined that the basis of determining the 25% is to be the presumptive overall time-frame as
indicated on the proposed tables.

c. Licensing time-frame opt-in agreements.

This rule contains a provision to allow certain applications pending at the time of the effective date of this rule to
become subject to the rule should both the applicant and Department agree. The Department has determined that it
has the authority to enter into these agreements under Article 7.1 for the benefit of applicants.

d. Other licensing agreements.

A.R.S. § 41-1004 allows a person to waive any right conferred under the administrative procedure act (APA) which
includes Article 7.1. The Department has determined that the objective of this statute, as it applies to Article 7.1, is to
permit a license applicant to deviate from licensing time-frame requirements that are generally applicable by rule so
long as the resulting licensing process more closely suits the applicant’s needs while still responding to the primary
statutory objectives of Article 7.1. To this end, today's rule offers 2 additional time-frame agreement provisions: pre-
application and changed application licensing time-frame agreements. Both respond to applicants' needs. The Depart-
ment has determined that it has authority to enter into these agreements for the benefit of applicants.

5) Time-frame Rules Must Takeinto Account 8 Satutory Considerations.

Article 7.1 requires the Department to consider 8 specific factors when adopting time-frames although no guidance is
offered to assist in interpretation or application of the factors. Several of the factors do not seem relevant to the statu-
tory thrust of Article 7.1 in that they direct agencies to consider matters that go beyond the immediate task of assign-
ing days to time-frames. Each factor is considered in turn.

a. Licensing subject matter complexity.

Article 7.1 requires the Department to consider “the complexity of the licensing subject matter” when adopting time-

frames. A.R.S. 8 41-1073(C)(1). This probably means that licenses that do not require complex or lengthy application
requirements and involve only routine or cursory substantive review should have short time-frames with little agency
or applicant flexibility. More complex licenses may require longer time-frames perhaps with increasing agency and

applicant flexibility as the licensing subject matter becomes more complex.

Licenses issued by the Department vary from simple registration licenses with no substantive review to extremely
complex licenses requiring highly technical and individualized substantive review. This is due in great part to the
Legislature requiring that many of the relevant application components for most of the more complex licenses be
developed, formulated, and selected by applicants, not the Department. This is desirable as applicants are probably
the best judge of what approach to a licensing requirement makes the most economic or practical sense. Although
beneficial to applicants and ultimately to all of society, this applicant driven approach in the formulation of specific
application components places an extraordinary burden on the Department.

It is not unusual that an applicant will propose a new technique or new form of equipment never seen previously by
the Department. In an effort to accommodate the applicant's request, a reviewer may spend considerable additional
time to examine and evaluate the proposal. It may become clear only after a certain amount of substantive review that
additional information is required to proceed further. Alternatively, reviewer comments or questions may lead an
applicant to decide to withdraw the proposal and substitute a different proposal. In the past, the Department has usu-
ally continued with the review to accommodate the applicant's change although this means further review and addi-
tional time.

5) Adoption Considerations.

A.R.S. 8§ 41-1073(C) requires agencies to consider and balance 8 factors when adopting licensing time-frames. These
are analyzed in turn below. In summary, the Department has recognized 2 applications of these considerations. The
1st applies when the Department 1st establishes licensing time-frames on existing licensing programs. The 2nd
applies when the Department is developing or revising new or existing licensing programs so as to fit within an exist-
ing licensing time-frame rule. This rule addresses only the 1st of these 2 applications. In this regard only the 1st 4
considerations apply when 1st establishing a licensing time-frame rule intended to overlay existing licensing pro-
grams and when developing or revising new or existing licensing programs. The last 4 considerations can only apply
to the development or revision of a new or existing licensing program due to the nature of the considerations.

All the flexible provisions of this rule flow from these statutorily required considerations: the licensing time-frame
agreements, the various suspension provisions, the splitting of categories to allow applicants a more comfortable fit
between actual requirements and necessary review time, and the numerous opportunities to cure unapprovable appli-
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cations. The time-frames shown in this rule are a direct result of these considerations. As the above provisions are
removed from the rule, the longer the review times must become in order to compensate for the increased burden
placed upon applicants to comply prior to expiration of the time-frames. The rule as proposed represented the best
balance of all these competing forces for the benefit of applicants. This balance as expressed in today’s rule has
changed only as necessary in order to obtain GRRC approval of therule.

a. Licensing subject matter complexity.

This factor is required by A.R.S. § 41-1073(C)(1) and requires the Department to consider the complexity of the

licensing subject matter when adopting licensing time-frames. The Department has applied this consideration to
every license category in this rule. This has resulted in many of the flexible provisions offered for the benefit of appli-

cants including (1) splitting certain basic categories into subcategories with different times to reflect more closely the
actual review needs for individual applications, (2) allowing humerous opportunities to cure unapprovable applica-

tions to allow applicants to stay in the application process rather than face summary denial, and (3) allowing opportu-
nities for an iterative process to the maximum extent permitted by Article 7.1.

b. Agency resources.

This factor is required by A.R.S. § 41-1073(C)(2) and requires the Department to consider the resources of the
agency granting or denying the license when adopting licensing time-frames. The Department has applied this con-
sideration to every license category in this rule. This has resulted in many of the same results in this rule as discussed
in the preceding paragraph. For fee-funded programs, this has also meant that the Department must diligently work
towards timely licensing decisions so as to avoid refunds and the resulting inability to service later applicants due to
diminishment of the program. For applicants, this means a higher risk of denials for unapprovable applications. For
these reasons, this rule offers numerous opportunities for applicants to cure unapprovable applications prior to expira-
tion.

c. Economicimpact of delay on theregulated community.

This factor is required by A.R.S. § 41-1073(C)(3) and requires the Department to consider the economic impact of
delay on the regulated community when adopting licensing time-frames. The Department has applied this consider-
ation to every license category in this rule. This includes the recognition that none of the license categories in this rule
may be granted by default. This means that, in every case, state law requires applicants to prove their right to obtain a
license before the Department has authority under the law to grant the license. To this end, the Department has pro-
vided flexibility in this rule to allow applicants opportunities to cure unapprovable applications, continue in the appli-
cation process rather than face a summary denial, and proceed forward to the completion of an approvable application
as quickly as possible.

d. Public health and safety.

This factor is required by A.R.S. § 41-1073(C)(4) and requires the Department to consider the impact of the licensing
decision on public health and safety when adopting licensing time-frames. The Department has applied this consider-
ation to every license category in this rule. The Department has determined that the issuance of licenses earlier, rather
than later, benefits public health and safety. To this end, the considerations discussed above and the resulting flexibil-
ity in this rule designed to encourage early approvals rather than repeated denials implements this required adoption
consideration.

e. Useof volunteers.

This factor is required by A.R.S. § 41-1073(C)(5) and requires the Department to consider the possible use of volun-
teers with expertise in the subject matter area when adopting licensing time-frames. The Department does make use
of volunteers in several programs. Department experience is that volunteer help is neither a predictable resource nor a
dependable source of personnel or expertise. This means that reliance on volunteer assistance increases, not
decreases, the Department's ability to manage shorter, dependable review times. For this reason, the Department ha:
not included this consideration in its adoption of licensing time-frames in this initial rule making. It is possible, how-
ever, that the use of volunteers could be a viable consideration when establishing or revising an existing licensing
program in future once this rule is in effect.

f. General licenses.

This factor is required by A.R.S. § 41-1073(C)(6) and requires the Department to consider the possible increased use
of general licenses for similar types of licensed businesses or facilities when adopting licensing time-frames. The
term “general license” has a number of different meanings that range from classic general licenses (not issued by the
Department) to individual issued licences with the word “general” in their name as identified in statute. See discus-
sion at 8 6(C)(3)(a) above for a discussion of license processing models. The use of classic general licenses (Model
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A) always requires a higher emphasis and resource allocation to regulate through after-fact-fact enforcement activity
rather than through before-the-fact licensing. In this regard, the Department’s current identification of required licens-
ing models, including the identification of classic general licenses, is based on its understanding of what isrequired in
statute. To the extent that the Department may have discretion to choose a classic general license regulatory scheme
over an issued license regulatory scheme, such policy decisions must occur during the development or revision of
those regulatory programs and not in this rule making. Once such a decision is made, however, the immediate effect
isthat classic general licenses are not subject to Article 7.1 licensing time-frame requirements. In thisregard, thisrule
does not include classic general licenses.

The Department, however, has proceeded to apply this consideration to regulatory programs currently in development
or under consideration for revision. One example is the self-certification program in the solid waste section currently
under development. As aresult of the application of this consideration, the program is exploring regulatory aterna
tives that shift certain licensing from licenses issued by the Department (and thus subject to licensing time-frames) to
classic general (Model A) or notice (Model B) licenses (not requiring licensing time-frames). Similar processes are
underway in other programs.

g. Agency cooperation.

This factor is required by A.R.S. § 41-1073(C)(7) and requires the Department to consider the possible increased
cooperation between the agency and the regulated community when adopting licensing time-frames. The Department
is unclear as to the proper role that this consideration should factor in the adoption of licensing time-frames. Even so,
it appears to represent basic policy considerations inherent in the establishment or revision of a licensing program
rather than in the initial adoption of this rule as an overlay on programs with existing licensing programs in place.

The Department, however, has made every effort to propose this rule with as much flexibility for the benefit of the
regulated community as the law and resources will allow. In addition, the Department has taken steps to engage and
cooperate with the regulated community in this rulemaking through a public outreach program unprecedented in the
history of the Department. This included 10 focus groups held in July 1997 in Phoenix, Tucson, and Flagstaff prior to
the issuance of a draft rule and 30 half-day workshops held in October 1997 through September 1998 to review and
discuss the specifics of the rule and license tables in Phoenix, Tucson, Flagstaff, Bullhead City, Cottonwood, Show
Low, and Yuma.

h. Agency flexibility.

This matter is required by A.R.S. § 41-1073(C)(8) and requires the Department to consider increased agency flexibil-
ity in structuring the licensing process and personnel when adopting licensing time-frames. The Department was
unclear as to the proper role that this consideration should factor in the adoption of licensing time-frames and invited
comment on this point in the notice of proposed rule making. No formal comment was received.

F. RuleImpact Reduction Analysis.

The Department must perform a rule impact reduction analysis in accordance with A.R.S. § 41-1035 prior to propos-
ing a rule if that rule may have an adverse impact on small businesses. The Department has determined that the
licensing time-frames rule will have at least some adverse impact on small businesses. This is because all applicants
will be exposed to a certain degree of adverse impact. The Department has not identified any impact that will be
uniquely borne by the class of small businesses. This analysis addresses the provisions of this rule.

1) Analysis Requirements.

A.R.S. § 41-1035 (“this Section”) of the Administrative Procedure Act (APA) requires the Department to reduce
adverse impacts of a proposed rule on the class of small businesses by using 1 or more of the 5 methods defined in
this Section if the Department finds that the methods are legal and feasible in meeting the statutory objectives which
are the basis of the proposed rule making. The Department has determined that the statutory objectives of this Section
require that (1) these reductions are mandatory, (2) the Department may not impose any requirements on small busi-
nesses as a class not directly required by statute, (3) the Department must reduce rule impact on the class to the max
imum extent permitted by its delegated authority, and (4) nothing in this Section authorizes the Department to
formulate alternative rule impact reduction proposals regarding the class of small businesses. The power to propose
alternatives implies discretion in the choice between alternative degrees of impact, something not permitted by this
Section.

2) TheArizona Class of Small Businesses.

The analysis requires identification of rule impacts specifically on the class of small businesses. The Legislature has
defined this class with precision at A.R.S. § 41-1001(20). To qualify, a member of this class must be a concern,
including its affiliates, which (1) is independently owned and operated, (2) is not dominant in its field, and (3)

employs fewer than 100 full-time employees or had gross annual receipts of less than 4 million dollars in its last fiscal
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year. For purposes of a specific rule, an agency may define the class of small businesses to include more personsif it
finds that such a definition is necessary to adapt the rule to the needs and problems of small businesses and organiza-
tions. The Department has determined that the statutory objectives of this definition do not authorize the Department
to stray outside the statutory definition when considering the class governed by the rule reduction requirements of this
Section. This means that the Department may not consider larger, smaller, or substitute classes that include members
who do not conform to the ownership, field dominance, full-time employee, and gross annual receipt characteristics
required by the Legidature for inclusion. Rule impact reduction for some or all members of this class, however, may
occur under authority derived from statutes other than the APA.

3) Subsidiesand Cost Shifting.

The issue of the Department’s duty to subsidize or shift costs away from the class often arises within the context of
the required analysis. The Department has determined that the statutory objectives of this Section do not authorize the
Department to (1) subsidize the class or shift cost burdens imposed by the class onto others or (2) consider and pro-
pose subsidies or cost shifting aternatives. Granting subsidies to 1 class must inevitably shift a greater burden to
other classes. The US Department of Commerce Bureau of the Census estimates that as many as 98% of all business
establishments in Arizona may qualify as members of the class of small businesses as defined by the Legislature
(based on the employee size characteristic alone). This means that even a small amount of cost shifting may result in
significant additional burdens on others with perhaps as few as 2% of Arizona businesses required to bear the cost
burdens of the other 98%. Moreover, the mandatory language of this Section permits no agency discretion in deter-
mining the extent of impact reduction should the agency determine that reduction is possible under this Section. This
means that if the Department does have discretion to consider subsidies or cost shifting under this Section, then prob-
ably it must shift 100% of the costs away from the class. A proposal to shift a smaller amount, say only 50%, implies
discretion in the choice of how much of the impact should be reduced on the class and shifted to others. The manda-
tory language of this Section does not permit such discretion. The Department has determined that such a blanket
exemption from all costs for this classis not an objective of this Section. It follows that authority to subsidize or cost
shift, if it occurs, must come from statutes other than the APA.

4) Compliance, Reporting, Scheduling, and Deadline Requirements.

Methods 1, 2, and 3 in A.R.S. § 41-1035 require the Department to identify compliance, reporting, scheduling, and
deadline requirements contained in a proposed rule and, when legal and feasible, to reduce, consolidate, or simplify
them for applicants who fall within the class of small businesses. The Department has determined that the relevant
statutory objectives of the licensing time-frames statute (Article 7.1 of the APA) establish the need for certain mini-
mum compliance, scheduling, and deadline requirements to which the Department has not added in this proposed
rule.

a. Compliance requirements.

(1) Initial application submittal. The relevant statutory objectives of Article 7.1 require applicants to submit all
required application components in the initial submittal. The Department has determined that this proposed rule (at
R18-1-503(A) defining the contents of an initial submittal) follows the minimum statutory compliance requirements
applicable to all applicants whether or not they fall within the class of small businesses. The Department has deter-
mined that the exception to this requirement contained within this proposed rule (at R18-1-508 for phased application
agreements) is the result of harmonizing competing statutes and is required to be based on the subject matter of the
application and not whether the applicant falls within the class of small businesses.

(2) Response to notices of application deficiencies. The relevant statutory objectives of Article 7.1 require appli-

cants to submit complete responses to Department notices of administrative deficiencies made within the administra-
tive review completeness review time-frame. The Department has determined that this requirement is based on the
subject matter of the application and not whether the applicant falls within the class of small businesses.

(3) Response to requests for additional information. The relevant statutory objectives of Article 7.1 require appli-

cants to submit complete responses to Department requests for additional information made in the substantive review
time-frame. The Department has determined that this requirement is based on the subject matter of the application
and not whether the applicant falls within the class of small businesses.

b. Reporting requirements.
The Department has determined that this proposed rule contains no reporting requirements for applicants.
c. Scheduling requirements.

Licensing time-frames. The relevant statutory objectives require the Department to establish in rule the administra-
tive completeness review and substantive review time-frames for each type of license it issues subject to Article 7.1.
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The Department has determined that this proposed rule follows the minimum reasonabl e statutory scheduling require-
ments applicable to al applicants whether or not they fall within the class of small businesses. The several exceptions
contained in this proposed rule (such as different time-frames for standard/complex and with/without a public hear-
ing) are based on the subject matter of the application and not whether the applicant falls within the class of small
businesses. The exceptions contained in this proposed rule (at R18-1-518 for emergencies and upset conditions) are
based on circumstances beyond the control of the Department and not whether the applicant falls within the class of
small businesses.

d. Deadlinerequirement.
Today'’s rule contains no deadline requirements.
5) Performance Versus Design or Operational Standards.

Method 4 in A.R.S. § 41-1035 requires the Department to identify design or operational standards contained in a pro-
posed rule and, when legal and feasible, to replace them with performance standards for applicants who fall within
the class of small businesses. Design or operational standards are prescriptive (“cook book”) standards that specify
how each step in a regulated process shall be done but do not specify the desired end result. Performance standard:
are standards that specify the desired end result but do not specify exactly how that end result is to be achieved, leav-
ing the determination of that process up to the regulated entity. The Department has determined that today's rule con-
tains no design or operational standards within the meaning of this Section.

6) Rule Exemption for Small Businesses.

Method 5 in A.R.S. § 41-1035 requires the Department to exempt applicants who fall within the class of small busi-
nesses from all requirements of a proposed rule if legal and feasible. The Department has determined that the relevant
statutory objectives require (1) the rule to apply to all applicants whether or not they fall within the class of small
businesses and (2) classes recognized by the rule may only be based on the subject matter of an application and no
whether the applicant falls within the class of small businesses. The Department has set compliance, reporting, sched-
uling, deadline, performance, design, and operational requirements as low as reasonably permitted by statute for all
applicants who may be impacted by this proposed rule. The Department has determined that exemptions, should they
occur, would only serve to increase, not decrease, the burden of this rule on the class of small businesses. Exemptions
from the agreement opportunities identified in R18-1-508 through 513 would only restrict an applicant's options and
thus tend to increase burdens. Exemptions from lapse and other suspension provisions would require the development
of a 2nd set of licensing time-frames applicable only to applicants falling within the class of small businesses. This
2nd set would have extended times in anticipation of the additional Department time needed to relearn the circum-
stances of an application when responses come so late that previous processing activities connected with the applica-
tion must be repeated. This means that small businesses could not be exempted further even if the Department did
have discretion to recognize them as a special class under this proposed rule.

7) Findings.

At each step in the process, the Department exercised whatever discretion the Legislature delegated by statute to min-
imize adverse impacts on the class of small businesses to the maximum extent permitted by the statutory objectives
which are the basis of this proposed rule. The Department has taken steps to insure that all adverse impacts on the
class of small businesses imposed by this rule are the result only of legislative policy expressed by statute and not by
agency discretion. The Department finds, therefore, that it is not legal or feasible in accordance with the statutory
objectives which are the basis of this proposed rule to reduce further any possible undesirable impacts of the rule than
already accomplished by this proposed rule on license applicants who fall within the class of small businesses and
who may be impacted by the provisions contained within this proposed rule.

G. Section-by-section explanation of therule.
1) Introduction.

Today's rule is within the boundaries of the Department's discretion to act under the statutory mandate of the licensing
time-frames statute, A.R.S. Title 41, Chapter 6 (administrative procedure act), Article 7.1 (licensing time-frames).
These boundaries are determined by the requirements of Article 7.1, by other statutory obligations, and, where con-
flicts appear, by harmonizing competing statutory obligations. The Department requested in the October 23, 1998,
notice of proposed rulemaking for comment on its determination of the bounds of its discretion to act in this area.

This rule provides a number of provisions designed to provide applicants flexibility in meeting the requirements of
Article 7.1. These include 5 sections (R18-1-508 through R18-1-513) governing a variety of bilateral agreements
between applicants and the Department. All are intended to allow adjustment of the basic rule to the particular needs
of individual applicants. None would be required or mandatory on either applicants or the Department. In practice,
the Department expects these provisions to apply only to applications received in the Model E and F (applicant-deter-
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mined proposal) license processing categories. (See discussion of license processing models under § 6(C)(3)(a)
above.) A program cost issue associated with offering such agreements is the diversion or expansion of program
resources to negotiate and administer them. As a result, the extent to which each of the Department's programs will
enter into these agreements may vary using 3 consideration factors identified in the rule. These are based, in turn, on
the primary statutory considerations for setting times frames under A.R.S. 41-1073(C).

Licensing Model C and D (simple) applications probably will be unaffected in this regard because applicants for
these types of licenses typically receive only limited opportunity to cure defective applications and usually no oppor-
tunity to make substantive changes in application components. (This is currently the usual practice in most, if not all,
state agencies.) As a result, timely licensing decisions in these categories currently are the norm and the Department
does not expect to change its general processing of these application types other than as needed to conform with the
notice, tracking, and other requirements of Article 7.1. Model C licenses require only simple verification that the
application is administratively complete; no substantive review occurs. Model D licenses require substantive review
but both models allow no flexibility in the type of information supplied by an applicant. Virtually all applications
received in Model C and D (simple) categories in the last fiscal year received timely licensing decisions from the
Department.

Licensing Model E and F (applicant-determined proposal) applications, on the other hand, encourage applicants to
present proposals for the Department's consideration. These application types are the inevitable result of a licensing
process in which only a compliance standard is set (either in statute or rule) and applicants are free to propose meth-
ods to achieve the standard. Model E does not require a public hearing on a proposed license. Model F does. It is
here that an iterative process becomes increasingly desirable from an applicant's point of view. The more an applicant
can float proposals for the Department's evaluation, the more the applicant can explore novel, complex, or unusual
solutions to achieve compliance. An iterative process, however, almost always takes time, sometimes considerable
time, if the applicant resubmits numerous variations or changes to the original proposal in an attempt to achieve an
approvable application or to receive terms and conditions to the applicant's satisfaction. In any case, an applicant may
qualify for the license only if the Department determines that the proposal will satisfy the minimum standards
required by the license. To this end, this rule contains numerous elements designed to allow applicants opportunities
to cure defective applications and work towards an approvable application as quickly and economically as possible.
The flexibility expressed in this rule may allow applicants to maintain many of their current advantages in the Depart-
ment's approach to the processing of Model E and F applications in this regard. Not all of the Department's programs
offer the same degree of flexibility today.

The flexible provisions of this rule do extend and complicate the rule presented here. The resulting complexity may
be objectionable to the public. As an alternative to providing this flexibility (and resulting complexity), a stricter ver-
sion could be developed. This approach could leave in only the bare minimum of these elements required by statute.
This would extend the Department's current method for processing Model C and D (simple) applications to the Model
E and F (application-determined proposal) applications as well. This would encourage (or perhaps force) faster
licensing decisions based on complete, fully-formed, unchangeable, and approvable proposals submitted in the 1st
instance; something that most applicants for Model E and F licenses do not now do. Inevitably, this means that appli-
cants will have fewer opportunities to cure defective applications prior to expiration of the time-frames. This is sure
to result in an increased risk of summary denials and fee forfeitures for applicants. Applicants may have to resubmit
applications and fees more than once before being able to achieve an approvable application prior to the review dead-
line (as is currently the case in the Model C and D (simple) categories such as vehicle emission inspection certifica-
tions). This is especially true if an applicant submits novel or highly complex proposals intended to achieve
compliance. Applicants applying for licenses that require a public hearing prior to a licensing decision will be under
even greater time constraints as no additional time may be available if an applicant desires a hearing postponement to
adjust to comments or application deficiencies. This means that an applicant may get just 1 shot at a license before
being required to withdraw and resubmit so as to obtain more time.

The Department believes that such a strict version would result in the elimination of all the agreement sections in the
rule (except the supplemental request and time-frame extension agreements) as well as all the “standard,” “complex,”
“with no public hearing,” and “with a public hearing” categories shown on the Tables. Revised (and condensed)
license tables would then show the longest time now shown for the “complex with a public hearing” for all applica-
tions received. This is because the Department believes that it must adhere to the longer times so as not to subject pro-
gram budgets to virtually automatic refunds merely because an applicant's proposal is novel or technically complex
or because a public hearing may generate a very large amount of controversy and comment. Whether flexible or
strict, however, the Department believes that any resulting rule must contain provisions generally in accord with
those now shown for the 9 unilateral action and general provision sections, R18-1-516 through R18-1-524.

2) Explanation of the Rule.
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The 22 sections of this rule divide into 5 general parts: 8 sections governing general matters, 5 sections prescribing
the operation of the 4 time-frames, 5 sections prescribing the terms of various potential agreements between appli-
cants and the Department, 3 sections governing anumber of unilateral actions by the Department, and 1 section incor-
porating the specific license-by-license requirements prescribed in the 32 license tables (22 basic tables plus 10
additional tables).

R18-1-501. Definitions. This Section defines terms used in this rule. The operation details of “Department notifica-
tion” and “Department receipt” are described here.

R18-1-502. Applicability; Effective Date. This Section defines the scope of applicability of this rule to Department
licenses. Not all licenses administered by the Department are subject to the time-frame sanctions in Article 7.1; only
licenses that the Department “issues” are covered and, then, only those issued later than 7 calendar days after receip
of an initial application. Licenses that result from notification requirements but that do not require the Department to
issue a written license in response are excluded. Other licenses that do not require the licensee to submit an applica-
tion are also excluded. Applications received pursuant to an enforcement or compliance order or a notice of violation
are also excluded if the action imposes additional or different application components not included in a category on
the license tables. This exclusion is necessary as such an action, in effect, requires the use of a license category not or
the tables. Department experience is that few actions would actually result in such an exclusion.

Contractual activity, related matters, and compliance activity by licensees is excluded. This last exclusion is limited
to activity by a licensee, required by an existing license, and necessary to keep the license in effect. On the other
hand, certain compliance activity by a prospective licensee is not excluded and, therefore, may be subject to this Arti-
cle. This includes license renewal and revision activity as this follows specific language in A.R.S. § 41-1073(B). The
exclusion of other compliance activity by licensees is necessary due to the extraordinary extent of such activity
administered by the Department annually. This would include many types of routine activity by licensees performed
as a condition to maintain the validity of a license. Examples include ongoing inspection reports, other reporting
activities, and the conformance of certain conduct with the terms and conditions of a license. The Department has not
identified the probable extent of such compliance activity with precision but preliminary analysis strongly suggests
that subjecting such activity to this Article would require the addition of considerably more than 2000 categories to
the license tables over and above the 476 now shown.

Of those licenses included within Article 7.1's intent for coverage, only those identified on the time-frame tables will
be subject to this rule. This Section also clarifies the effective date of the rule and excludes applications already in
process before that date. An opt-in provision, however, may be available under R18-1-513 below for those with an
application in process when the rule becomes effective and who may desire to subject the remaining term of the appli-
cation to the ruleSubsection (A)(7) clarifies that licenses issued by political subdivisions of the state pursuant to cer-
tain agreements with the Department are not subject to this ABidbsection (A)(12) clarifies the effective date of

this rule as midnight 2 weeks after filing with the secretary of state. Specifying “midnight” will avoid the statutory
default of “noon,” a difficult time in implement as it occurs in the middle of a business day. Specifying 2 weeks will
allow the Department and the public to know prospectively the starting date and also allow the Department to make
whatever last minute adjustments are necessary should the final rule change. The 2 weeks is necessary because it i
GRRC and not the Department that files the final notice. This means that the Department usually does not know until
afterwards exactly when a notice has been filed in fact.

Subsection (B) clarifies how to determine which terms of this Article apply to an application if that application is
changed or made subject to a time-frames agreei@algection (C) provides that if other rules conflict with this
Article, the other rules govern except that only this Article determines whether an applicant is entitled to a refund or
fee excusal in accordance with Article 7.1.

R18-1-503. Administrative Completeness Review Time-frame Operation; Administrative Completeness. This

Section prescribes the starting, suspending, resuming, and ending of the administrative completeness review time-
frame.Subsection (A) identifies the starting of the time-frame and defines the minimum requirements of a 1st sub-
mittal sufficient to start the time-frame. The requirement for the submission of all components at the beginning of the
process follows the primary thrust of Article 7Subsection (B) identifies how to determine the ending of the time-
frame.

Subsection (C) clarifies that the time-frame suspends only if the notice so states and contains a list of specific defi-
ciencies. This allows informal communication to continue between the Department and applicants without requiring
the formality of time-frame suspensions in every instance. The requirement for a specific list follows language in
Article 7.1. The requirement that the notice suspends the time-frame only if it so states is added so that it will operate
in the same manner as R18-1-504 comprehensive requests. In addition, it is probable that the time-frame cannot sus-
pend unless express notice of the suspension is given because suspension may appealable agency action requiremen
under implicate A.R.S. § 41-1092.03.
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Subsection (D) provides for automatic resumption of the time-frame upon Department receipt of the applicant’s

response to the notice but alows the Department 10 days to determine whether the submission is so inadequate that it

merits canceling the resumption and turning the time-frame back as if the submission never occurred. This rule pro-

vides that after 10 days, however, the Department cannot turn the time-frame back but can suspend the time-frame

again with another notice of administrative deficiencies if the administrative compl eteness review time-frame has not

yet expired. If the time-frame has expired, the Department may issue a R18-1-504 comprehensive request instead.

This provision is not expressed in Article 7.1 but is a reasonable inference as it addresses the clear possibility of suc-

cessive incompl ete responses by the applicant resulting in advancement of the time-frame afew days at atime toward
presumptive administrative completeness in accordance with A.R.S. § 41-1074(C). Department ability to set the
time-frame back is bolstered by the overall thrust of that section in that it states that if an agency issues a notice of
administrative deficiencies within the administrative completeness review time-frame, the “application shall not be
complete until all requested information has been received by the agency.” This rule strikes a compromise between
the 2 competing forces of that section; on the one hand an agency should not start the substantive review time-frame
until it agrees that all information has been submitted while, on the other hand, the general imperative of Article 7.1 is
to keep the time-frames moving forward to encourage early resolution of an application. Here, the Department has a
short period to reset the time-frame, otherwise the time-frame continues forward despite the possibility of an inade-
guate response by the applicant. This is more applicant-friendly than the Massachusetts timely action rule (see discus-
sion at § 6(C)(5)). In that rule, an applicant has only 2 chances to make it successfully through administrative
completeness review. On the 1st notice of administrative deficiencies, the time-frame starts over from zero. On the
2nd notice, the license is denied and 50% of the fee is forfeited.

Subsection (E) provides for a notice of administrative completeness if approp8absection (F) clarifies that pre-
sumptive administrative completeness due to the automatic expiring of the administrative completeness review time-
frame does nothing more than start the substantive review time-fgaipgection (G) identifies 1 other section that

may control the running of this time-franfubsection (H) defines a short 5-day period in which the Department can
make a determination that the submittal was so defective that it will not be subject to this Article. This means that
unless the Department makes such a determination within 5 days, the application is determined to be presumptively
sufficient to continue under this Article.

R18-1-504. Substantive Review Time-frame Operation; Requests for Additional Infor mation. This Section pre-

scribes the starting, suspending, resuming, and ending of the substantive review time-frame. The structure of this sec-
tion follows that of R18-1-503Subsections (A) and (B) identify the starting and ending of the time-frame.
Subsection (C) clarifies that the time-frame suspends only if the notice so states but that the Department can suspend
the time-frame only once using a comprehensive request. This last requirement reflects a specific limitation in Article
7.1.

Subsection (D) provides for automatic resumption of the time-frame upon Department receipt of the applicant's
response but allows the Department 15 days to determine whether the submission is so inadequate that it merits can-
celing the resumption and turning the time-frame back as if the submission never occurred. After 15 days, the Depart-
ment cannot turn the time-frame back and can only suspend the time-frame again with a R18-1-509 supplemental
request agreement. This follows R18-1-503 but with the window of opportunity increased to 15 days. This seems fair
as the examination here is one of substantive, not administrative completeness,S#hsegtion (E) identifies 1

other section that may also control the running of this time-frame.

R18-1-505. Overall Time-frame Operation. This section prescribes the starting, suspending, and ending of the
overall time-frameSubsections (A) and (B) identify the operation of the time-frame as acting in concert with the
administrative completeness and substantive review time-fr&ulesection (C) clarifies that the overall time-frame

may be shorter or longer than the just the sum of the time-frame days shown on the license tables due to (1) an early
starting of the substantive review time-frame caused by the Department issuing a R18-1-503 notice of administrative
completeness, or (2) 1 or more R18-1-510 time-frame extension agreements.

R18-1-506. Time-frame Extension Operation. This section prescribes the starting, suspending, and ending of the
time-frame extensiorBubsection (A) identifies the starting of the time-frame and clarifies that the time-frame must
1st be created by a R18-1-510 time-frame extension agreeBusection (B) identifies the ending of the time-
frame.Subsections (C) and (D) clarify that the time-frame responds to R18-1-504 comprehensive requests and R18-
1-509 supplemental request agreemeBibsection (E) identifies 1 other section that may also control the running

of this time-frame.

R18-1-507. Ending of the Time-frames; Licensing Decisions, Withdrawal; Notice of Licensing Time-frames
Nonapplicability. This Section harmonizes the Department's duties under Articles 7.1 and 10 of the APA to make
certain explanations and inform an applicant of appeal rights in order to make certain licensing actions by the Depart-
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ment sufficient to end the time-frames with a reasonable degree of good-faith finality. Article 10 of the APA governs
hearings and appeals of certain Department actions under the jurisdiction of the department of administration.

Subsection (A) defines the 3 licensing decisions the Department may make in the application process sufficient to
end al time-frames. The application process may terminate for other reasons such as withdrawal (described in sub-
section (D) below), but these do not represent licensing decisions or affirmative actions by the Department. Subsec-
tions (B) and (C) clarify that a conditional grant or adenial of alicense are Department actions sufficient to end the
time-frames if certain notice requirements are satisfied. This means that the imposition of sanctions results only from
the Department’s failure to reach alicensing decision in atimely manner and not whether that decision will withstand
administrative or judicial review. In other words, once the Department has reached a good-faith licensing decision in
atimely manner, the possibility of sanctionsis foreclosed even if the decision is appealed. So long as the Department
acted reasonably in reaching the decision, an administrative or judicial remedy should not impose sanctions even if it
orders a change in the licensing decision itself. This makes sense as the Department believes the statutory objectives
of Article 7.1 are to encourage timely good-faith licensing decisions resulting in low or no refunds rather than to set
up a method to generate refunds asiits principal god.

Subsection (D) identifies when all time-frames end as aresult of an applicant’s action. Subsection (E) providesafor-
mal means for the Department to notify an applicant of a Department determination that the application is, in fact, not
subject to this Article. This may occur if an application requests some sort of approval by the Department that does
not meet the statutory definition of “license” at A.R.S. § 41-1001(11) meaning “any permission required by law.

R18-1-508. Licensing Time-frames Pre-application Agreements. This Section prescribes the terms of pre-applica-
tion agreements that may be offered by the Department for the benefit of applicants. None of these agreements are
required.

Subsection (A) identifies the general purposes suitable for pre-application agreements made under thiSébticle.

section (B) prescribes the minimum terms that every pre-application agreement must contain. The agreement must
contain a fee adjustment if appropriate and the identification of application components and time-frame days in lieu
of those shown on the tables. To this end, the agreement requires the applicant to waive its rights to the number of
time-frame days identified on the tables in exchange for the agreement. Applicants are always free to proceed without
this type of agreement but, in that case, must comply exactly with the tabbssction (B)(4) clarifies that time

spent in pre-application review may not count toward the running of any of the time-frames. Applicants may spend
considerable time in pre-application activities and may confuse the time they spend in preparation to submit an appli-
cation with the time necessary for the Department to review that application. This clarifies that pre-application activ-
ities cannot be used to justify a reduction in the time-frames in the final pre-application agreement. This is because
the statute requires applicants to submit complete and approvable applications at the beginning of the review process
whether or not the applicant has performed pre-application coordination with the Depa8nhsattion (B)(6)

requires a pre-application agreement to identify a specific license category on the license tables within which the
application will be processed.

Subsection (C) prescribes additional terms that a pre-application agreement must contain if it allows the applicant to
submit certain application components in 1 or more phases in the substantive review tim&fhesution (C)(1)

prescribes that no deduction in time will occur due to the issuance of a notice of administrative completeness and the
early starting of the substantive time-frame. This responds to the need to focus on successive application phases
within the overall time-frame rather than just the 1 application phase as contemplated by Article 7.1. This means that
the applicant gives up the right to the possibility of a shorter time due to the issuance of a 1st notice of administrative
completeness in exchange for being excused from submitting all components in that early phase otherwise required.
Subsection (C)(2) clarifies that completion of the 1st application phase will terminate the administrative complete-
ness time-frame and start the substantive review time-fr&atesection (C)(3) requires the agreement to identify

each application phase with a list of application components required and the dates they are due along with an ability
for the Department to review each in turn for administrative completeness along lines similar to normal R18-1-503
administrative completeness review including the authority to issue notices of administrative defictess.

tion (C)(4) allows the Department to exercise the ability to suspend the time-frames with a R18-1-504 comprehen-
sive request once in each application phase rather than once in the entire substantive review time-frame as
contemplated by Article 7.1. The compromises here represent a balancing between establishing fixed times leading to
sanctions and the increased work and flexibility needed by the Department to respond to an applicant's desire not to
submit all components complete at 1 time and at the beginning of the process.

Subsection (D) identifies the 3 factors that the Department must consider when determining whether to enter into a
pre-application agreement. These factors in rule follow 3 of the 8 factors identified at A.R.S. § 41-1073(C). Those 8
statutory factors control the Department's consideration process when adopting time-frames in rule. As such, those
factors are also relevant here when considering whether to enter into a licensing time-frames agreement because these
agreements, in effect, establish individually tailored time-frames for applicants.

Volume 5, |ssue #40 Page 3378 October 1, 1999



Arizona Administrative Register
Notices of Final Rulemaking

Subsection (D)(1) requires the Department to consider the complexity of the licensing subject matter. The Depart-
ment realizes that no bright line exists in this regard. On the one hand, some license categories are so simple or have
review times so short that expenditures of Department resources into considering and crafting agreements would rep-
resent an unreasonably significant demand on the Department resources currently available for that category. This
would adversely impact other applicants seeking use of the same Department review resources. On the other hand,
even applications in categories with simple review requirements or short review times may sometimes benefit from
the use of licensing time-frame agreements. The actual analysis must remain somewhat speculative at this time
because the Department has no experience with the use of such agreements. Still, the Department has determined,
upon balance, that it is reasonable to assume that the use of agreements will provide significant assistance to appli-
cantsin certain circumstances. The Department desires to provide applicants with such flexibility but recognizes that
it has limited resources to do so. The Department, therefore, believes that it should concentrate what resourcesit has
to assist applicants in the most complex categories first.

To thisend, therule setsan initial starting point in this regard: pre-application agreements may only be considered for
license categories with presumptive substantive review time-frames 90 or more days in length. This does not mean
that categories with longer times are automatically entitled to agreements or that ones with shorter times are not; the
other factors must also be met in order to qualify. In addition, specific program statutes or rules may support phased
applications for review times of less than 90 days. If so, these license categories would aso be eligible for pre-appli-
cation agreements in accordance with R18-1-508(C). Examination of the license tables, however, shows that about
half of the license categories have presumptive substantive review time-frames in excess of 90 days. The primary
group of categories with times less than the 90-day presumption are in the drinking water and wastewater construc-
tion approval categories on Tables 5, 6, and 7. This makes sense because applicant demand in these programsistied
closely with economic growth cyclesin Arizona. Setting the initial threshold at 90 days meansthat initial Department
experience with pre-application agreements will occur in other programs, a reasonable result under the circum-
stances. Operation under this provision will give the Department and the regulated community data and experience to
evaluate the reasonableness of this presumption and whether it should be later extended or limited in a future rule
making.

Subsection (D)(2) requires the Department to consider the resources of the Department. The analysis of this consid-
eration results, in part, in the 90-day presumption identified in subsection (D)(1) above. In addition, this consideration
will also apply when the Department determines that either the negotiation of the agreement itself or the terms of the
resulting agreement are likely to require the Department to expend resources to the significant detriment of other
applicants also wanting use of Department review resources. This is more likely to occur when large numbers of
applicants are competing for limited Department resources within a single program.

Subsection (D)(3) requires the Department to consider the impact on public health and safety or the environment.
This means that agreements that provide beneficial impacts on these considerations must be favored over those that
do not. In many cases, the Department expects that licensing time-frames agreements will ultimately shorten the time
necessary for an applicant to achieve an approvable application. The Department believes that the issuance of permits
earlier rather than later serves to promote beneficial impacts on public health and safety or the environment and
should be encouraged.

The other 5 consideration factors at A.R.S. § 41-1073(C) are not included in this list of because they are not directly
relevant. For example, factor 3 requires the Department to consider “[tthe economic impact of delay on the regulated
community.” Here, the Department believes that each applicant is better able to determine if it is in its best economic
interest whether or not to request an agreement. This means that the Department will presume that factor 3 is satisfied
if an applicant, in fact, requests an agreement. Factors 5 through 8 involve matters more appropriate to Department
consideration at the time the Department is developing or revising a licensing program rather than negotiating time-
frame agreements with individual applicants.

R18-1-509. Licensing Time-frames Supplemental Request Agreements. This Section prescribes the terms of sup-
plemental request agreements. Article 7.1 identifies and describes such agresubsatsion (A) clarifies that an

applicant and the Department may enter into any number of supplemental request agreements with the time-frames
suspending each time but that suspensions can last only until the receipt of missing information identified in the
agreementsSubsection (B) prescribes the minimum terms that every supplemental request agreement must contain.
The agreement must identify the missing information requested, specify that the time-frames operate in accordance
with R18-1-504 through 506 and not by special terms in the agreement.

R18-1-510. Licensing Time-frames Extension Agreements. This Section prescribes the terms of time-frame exten-

sion agreements. Article 7.1 identifies and describes such agreeBusction (A) clarifies that an applicant and

the Department may enter into any number of time-frame extension agreefabsestion (B) prescribes how to
determine the base time that, in turn, determines the maximum extent to which the sum of all agreements can extend
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the time-frames. The requirement that the base be the presumptive overall time-frame clarifies an ambiguity in Arti-
cle 7.1. For pre-application agreements that specify an overall time-frame as a certain number of days, that number
would substitute for the presumptive overall time-frame. Finally, the subsection clarifies that rounding up major frac-
tions of days does not substantially conflict with the statutory 25% limit. Subsection (C) prescribes the minimum
terms that every time-frame extension agreement must contain. These terms are simple; the agreement creates an
extension time-frame that operates in accordance with R18-1-506.

R18-1-511. Licensing Time-frames Changed Application Agreements. This Section prescribes the terms of
changed application agreements. The Department may offer these agreements for the benefit of applicants. The
Department expects that such agreements would not be offered for Model C and D (uniform component) application
processing types as this follows current practice. Offering these for Model E and F (nonuniform component) applica-
tion types would also reflect current Department practice in most of these license categories. The alternative to a
changed application agreement is for the applicant to withdraw a pending application and resubmit as a new applica
tion with the desired changes.

Subsection (A) identifies the nature of the agreement and explains that the agreement causes the time-frames on the
superseded application to end. Subsection (B) prescribes the minimum terms that every changed application agree-
ment must contain. The agreement must contain a fee adjustment if appropriate and the identification of application
components and time-frame days in lieu of the tables. To this end, the agreement requires the applicant to waive its
rights to the number of time-frame days identified on the tablesin exchange for the agreement. Applicants are always
free to proceed without this type of agreement but, in that case, must either continue with the information as submit-
ted or withdraw and submit a new application with a new fee. The purpose of a changed application agreement is to
specify the amount of time and fee aready spent that can be salvaged in support of a changed application, al for the
benefit of the applicant.

Subsection (C) identifies the 3 factors that the Department must consider when determining whether to enter into a
changed application agreement. These 3 factors follow those of R18-1-508(D) and are the same except for the 1st fac-
tor. Here, the threshold for consideration is set at 30 days. This means that the Department will not enter into a
changed application agreement if the presumptive substantive review time-frame agreement isless than 30 days. This
excludes approximately 20% of the license categories now shown. Some of these categories, however, may still be
available for changed application agreements in accordance with R18-1-502(C) if program statutes or rules provide
for such changes. In addition, categories with times longer than 30 days would be excluded if program statutes or
rules do not provide an opportunity for changes. The rationale for the 30-day threshold here is similar to the 1
expressed for the 90-day threshold at R18-1-508(D). Some point exists where (1) the use of Department resources to
negotiate and implement a changed application agreement significantly and adversely impacts other applicantsin the
same category and (2) the review times for an application are so short, that requiring an applicant to start over is the
fairer requirement. In this regard, the Department believes that the 30-day threshold is a reasonable threshold in this
initial rule making.

R18-1-512. This Section is reserved.

R18-1-513. Licensing Time-frames Opt-in Agreements. This Section prescribes the terms of opt-in agreements.
The Department may offer these agreements for the benefit of applicants. The purpose of an opt-in agreement is to
provide an applicant ameans whereby an application not otherwise subject to Article 7.1 would become subject to the
provisions of these rules, including sanctions as appropriate. One use would be to subject applications already in pro-
cess to the terms of this rule when the rule goes into effect. Without an opt-in agreement, such applications are
exempted from the rule in accordance with R18-1-502(A)(1). This may ease applicant concerns that such applications
might otherwise be ignored should the Department focus its attentions only on new applications subject to time-
frames.

Subsection (A) identifies the nature of the agreement. Subsection (B) prescribes the minimum terms that every opt-
in agreement must contain. The agreement must contain a fee adjustment if appropriate and the identification of
application components and time-frame days in lieu of the tables. The intent of these terms is to adjust the impact of
this rule to the actual remaining needs of an application process already partially complete.

Subsection (C) identifies the 3 factors that the Department must consider when determining whether to enter into a
opt-in agreement. These 3 factors and their rationale follow R18-1-511(C) except that an opt-in agreement must pro-
vide for a remaining substantive review time-frame of at least 90 days. The Department has determined that agree-
ments that would provide for shorter times probably represent applications already so close to a licensing decision
that expenditure of Department resources to negotiate, implement, and operate the resulting agreements would not
provide sufficient benefits to justify their coststo fellow applicants in the same program.

R18-1-514. This section is reserved.
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R18-1-515. This section is reserved.

R18-1-516. Reassignment of License Category. This Section prescribes the conditions under which the Department
may unilaterally reassign the license category of an application and then notify the applicant of the change.

Subsection (A) provides that the Department may reassign an application to a different category under certain cir-
cumstances. The Department must notify the applicant of the reassignment and give a reason. The applicant may
reject this change and require the Department to continue review within the original category by submitting a notice
of intent to rely on the original license category.

Subsection (B) requires the Department to reassign an application from a category not requiring a public hearing to

one so requiring if ahearing is requested. Thiswould occur only for applications where such hearings are required by

law once requested. The purpose of this subsection isto allow all applications to be placed into categories not requir-

ing a public hearing when 1st received. Then, if ahearing is never requested, the Department has less time to reach a

licensing decision. Alternatively, if a hearing is requested and, therefore, becomes required by law, the application

moves automatically into its companion category providing a longer period in which to accommodate the hearing.

The alternative to having this provision would be to assume that all applications in such categories may eventually

have a hearing and subject all applications to the longer time whether a hearing is ever required or not The term “pub-
lic meeting” is also used in this subsection as the underground storage tank (UST) corrective action plan (CAP) rules
refers to its public hearing as a public meeting.

Subsection (C) allows the Department to reassign an application from a standard to a complex category under certain
conditions. The definition for “complex” at R18-1-501(9) means:

a license application category that requires a significant increase in Department resources in excess of standard
application proposals due to size, novelty, complexity, or technical difficulty.

Of the approximately 3,000 to 5,000 applications of the Model E and F (applicant-determined proposal) processing
types received annually, Department belief is that if this rule were in effect today, perhaps only 50 applications annu-
ally for drinking water and wastewater construction approvals and 20 applications annually in all other programs
would fall into this complex category. These few applications, however, could be expected to consume significant
amounts of Department resources and could occur in most of the Department's programs. Providing the standard and
complex categories shown on the license tables allows the Department to handle such applications in a fair manner.
This subsection allows an applicant to protest the change and submit a notice of intent to rely on the license category
in effect prior to the change. This option is discussed in more detail at R18-1-521 below.

Subsection (D) clarifies that reassignment under this Section changes only the dates that time-frames on the applica-
tion will expire.

R18-1-517. Application Withdrawal. This Section prescribes the operation and effect of withdrawn applications as
ending all time-frames.

R18-1-518. Emergencies. This Section prescribes the conditions under which the Department may suspend certain
provisions of this Article. Two types of suspension are available: (1) a moratorium on the starting of time-frames on
new applications and (2) the suspension of time-frames for applications already in [Bazg=sion (A) prescribes

that the Director may declare a time-frame moratorium or a suspension but only under certain conSitirses-

tion (B) prescribes the contents of a declaration. The declaration must include reasons meeting the requirements of
subsection (A), identification of the license categories affected, and automatic expiration by a date certain. Individual
applications may not be singled out but the Director may restrict a time-frame suspension or moratorium of 1 or more
entire categories of licenses to a specified Department application review location such as an individual emissions
testing station, a regional office, or a site inspection locafioimsection (C) clarifies that the Director may revoke or

issue successive declarations to balance the requirement that a declaration must contain a provision to expire by a
date certain. This subsection allows the Director to adjust declarations to the specific circumstances giving rise to the
emergency or upset conditidBubsection (D) clarifies that a declaration under this Section only affects the operation

of the time-frames and not the application review activities of the Department. The Department is not prohibited from
accepting and processing applications while the declaration is in Suegection (E) limits the applicability of this

Section only to applications subject to sanctions.

This Section represents a balancing of the statutory mandate of Article 7.1 to impose sanctions on licensing funds for
late action on applications with other statutory mandates for the Department to maintain financially sound and viable
licensing programs, not only to keep the Department programs intact and functioning to maintain state commitments
to the federal government but also to be available and open for business when the members of the public choose to
submit an application for a license. The Department has determined that the statutory objectives of Article 7.1 are to
sanction the Department for inattention and lax management only and not to sanction the Department when forces not
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under its direct control intervene to make diligent processing of application reviews impossible. Prior to implementa
tion of Article 7.1, the Department had no need to declare formal application moratoriums. Still, the Department does
impose such moratoria from time to time. For example, the Department directs applicants to alternate |ocations when
an entire vehicle emission testing station is temporarily disabled. Without clarification in rule, such a cessation under
current practice might entitle applicants who present themselves during the shut-down to a refund (or free license) if
the closure exceeds the time shown in the rule for that license category. The same would be true if any application
acceptance facility of the Department were temporarily incapacitated due to fire or other reasons. Currently, even if
the Department knows that it can not process new applications in a timely manner, acceptance at least puts the new
applicationsin line for eventual review. Review times exceeding statutory or regulatory times may occur but no sanc-
tions would follow. Article 7.1 changes the landscape by creating new constraints on Department actions as well as
the introduction of sanctions. This Section responds to those new constraints.

R18-1-519. Public Hearings. This Section prescribes the applicability of the licensing time-frames to the noticing

and holding of public hearings when such hearings are required before the Department may grant alicense. This Sec-

tion clarifies that once the substantive review time-frame begins, subsequent suspension or expiration of time-frames

will not invalidate notice or hearings. This clarifies an ambiguity in Article 7.1 as A.R.S. § 41-1072(2) requires that
“[a]lny public notice and hearings required by law shall fall within the substantive review time-frame.”

R18-1-520. Notice of Intent To Rely on the Application Components as Submitted. This Section responds to cer-

tain actions that Article 7.1 requires the Department to take during the pendency of a license application that can be
characterized as appealable agency actions subject to the notice requirements of A.R.S. § 41-1092.03 and hearings
before a department of administration administrative law judge. At least 2 Article 7.1-required actions fall into this
category if they suspend the time-frames: the R18-1-503 notice of administrative deficiencies and the R18-1-504
comprehensive request for additional information. This rule provides other similar instances. The decision to issue
the R18-1-503 notice or R18-1-504 request and thus suspend the time-frames probably is determinative of an appli-
cant's “legal rights, duties, or privileges” subject to A.R.S. §8§ 41-1092 through 41-1092.11. On the other hand, modi-
fication of the time-frames through supplemental request and time-frame extension agreements are not appealable
agency actions because they incorporate the applicant's agreement to the modifications.

Receipt of the notice or request means that the application is dead unless the applicant does something more. Even if
the applicant complies, the date leading to the possibility of sanctions is delayed. An applicant could pursue immedi-
ate appeals of R18-1-503 notices and R18-1-504 requests causing needless complications to the operation of the time-
frames, a consequence not addressed in Article 7.1. (Do such appeals suspend the time-frames? If they do, what
should the operation of the suspensions be? If they do not, does that mean that such appeals will force the time-frames
to expire before a licensing decision resulting in inevitable sanctions every time an applicant appeals?) Unlike licens-
ing programs operated by some agencies, applicants for Department licenses may not always be eager to receive thern
especially when certain duties or obligations begin only upon issuance, especially if the applicant enjoys a shield
from enforcement during the pendency of the application (certain aquifer protection permit program licenses, for
example). Once an applicant has made an initial application in compliance with the law, using legitimate methods to
delay the issuance may make good business sense. The result under the constraints and imperatives of Article 7.1
could be extremely disruptive to the licensing review process and ultimate compliance by the prospective licensee.

In response, the Department has proposed in a separate rulemaking the following new section at R18-1-205. This rule
text appeared in thérizona Administrative Register (September 11, 1998) at pp. 2530, 2546, and is repeated here.

R18-1-205.Notice of Intent To Rely on License Application Components as Submitted

A.If a license applicant receives from the Department a notice that the application is lacking application components,
is substantively deficient, or is otherwise deficient, the applicant, in lieu of submitting some or all of the components
identified by the Department, may submit a written notice of intent to rely on the application components as submit-
ted.

B.A notice of intent to rely on the application components as submitted shall include the following:

1.1dentification of the applicant.

2.ldentification of the license application.

3.Date of the Department notice or request objected to.

4.ldentification of the application component or components objected to with reasons for the objection or objections.
5.A statement that the applicant intends to rely on the application components as submitted as the basis upon which
the Department may determine whether to grant or deny the license.

C.A license applicant may submit additional license application components or other information at the same time
the applicant submits a notice of intent to rely on the application components as submitted.

D.The Department, upon receipt of a timely notice of intent to rely on the license application components as submit-
ted, shall do 1 of the following:

1.Rescind its request for the application component or components objected to in the notice.
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2.Modify its request for the application component or components objected to in the notice.

3.Grant the license unconditionally, meaning that the Department did not add conditions not requested by the appli-
cant.

4.Grant the license with conditions, meaning that the Department added conditions not requested by the applicant.
5.Deny the license.

E.A timely notice of intent to rely on the license application components as submitted is one submitted within the
time identified on the Department notification or request to which the applicant is objecting or, if the notification or
request does not specify atime, within 2 months of receipt of the Department notification or request to which the
applicant is objecting.

What these 2 sections do (R18-1-520 here and proposed R18-1-205) is provide the applicant an alternative to compli-

ance with the notice or request. The existence of a choice that requires the Department to reconsider its decision

means that the decision no longer meets the definition of an appealable agency action. The choice offered the appli-

cant here is to notify the Department that the applicant intends to rely on the application components as submitted.

What this does is alow the Department either to reconsider its decision or, by responding with adecision to grant or

deny the license, accel erate the notice or request into afinal licensing decision suitable for administrative review out-

side the Department. This provision follows generally the Massachusetts timely action rule (see discussion on the
Massachusetts experience at § | (C)(5) above) and balances Article 7.1's mandate to provide expeditious application
review with an applicant's Article 10 right to pursue administrative appeals of certain actions and the Department's
duty to inform the applicant of that right. Allowing the applicant to accelerate the notice or request into a final deci-
sion to grant or deny the license is a reasonable harmonization of the competing statutory interests. Applicants are not
likely to exercise this provision unless they have a good faith reason to believe they are on reasonable ground and that
the Department is probably in error. Without this provision, an applicant could choose to appeal any number of times
with the worst result (from the applicant's point of view) being that the time-frames might be reset to the date of the
appeal. With this provision, a frivolous protest could require Department action resulting in the denial of the permit
and the loss of the fee.

Subsection (A) prescribes the conditions when an applicant may proceed under this Section and submit a notice of
intent. Subsection (B) describes the effect of a Department decision in response to the notice if the Department
makes a decision within 15 days after receipt of the noBabsection (C) limits the time the Department may
rescind or modify a notice or request and prescribes the impact of the resulting Department action on the time-frames.

R18-1-521. Notice of Intent To Rely on the License Category. This Section is similar to the notice of intent to rely

on application components submitted described immediately above. This applicant notice responds directly to the
Department notification of a changed license category in R18-1-515. The structure follows that of R18-1-204
describing the general provisions of the notice. Here, filing of a notice, in effect, cancels the Department's change of
category. Whether the Department decides to continue under the time constraints of the previous category or sum-
marily deny the application will probably depend upon the immediate circumstances at hand including the length of
time remaining, the nature of the defective application components, the complexity of issues to be resolved, the legal
requirement to conduct a public hearing, and the demand for additional Department resources to complete a reason-
able review and reach a licensing decision.

R18-1-522. Notice of Change of Applicant’s Agent for Receipt of Licensing Time-frames Notices. This Section
provides the method by which an applicant may change the designation of its agent for receipt of licensing time-
frames noticesSubsection (B) provides the minimum information required in a notice to make the change of agent
effective.Subsection (C) provides that the Department shall notify the applicant upon receipt of the notice and that
the change in agent will be effective 3 days after Department receipt or at a later date if identified by the applicant.

R18-1-523. Refunds, Fee Excusals, and Penalties. This section prescribes Department procedures for determining

and making license refunds, fee excusals, and penalty payr8abssction (A) clarifies that sanctions may occur

only if an application is governed by this Article and requires a fee deposited in a Department fund. This last require-
ment follows A.R.S. § 41-1077(A) which requires that “[n]otwithstanding any other statute, the agency shall make
the refund from the fund in which the application fees were originally deposited.” The Department has determined
that it has no authority to “make” appropriations from funds not under its direct control. This means that fees required
to be deposited into the state general fund, for example, are not available to “make” refunds. Very few license catego-
ries on the license tables, however, are subject to this exclusion.

Subsection (B) identifies the 2 findings the Department must make in order to comply with its duties under both Arti-
cle 7.1 (governing the right to obtain a refund or fee excusal) and A.R.S. § 35-301 (governing the handling of public
money) prior to making a refund or fee excusal determinaBobsection (C) requires the Department to issue a

October 1, 1999 Page 3383 Volume 5, | ssue #40



Arizona Administrative Register
Notices of Final Rulemaking

refund and make a fee excusal within 15 days (approximately 3 weeks) after making a determination that a refund or
fee excusal is required.

These 2 subsections represent a reasonable balancing of Article 7.1's requirement that an agency issue a refund within
30 calendar days of the expiration of the overall time-frame or time-frame extension giving rise to the refund with the
reality that the Department is likely not to know within that period that a refund may be due. Massachusetts' experi-
ence with refunds for failure to make a timely licensing decision is that most result from clerical failure to properly
log in an application or component submittal. The Department expects the same to occur here. This means that the
Department, in most cases, must rely on an attentive applicant to make the existence of aright to arefund known to
the Department.

Subsection (D) clarifies the amount and scope of the refund and fee excusal. For example, no refund on an under-

ground storage tank (UST) state assurance fund (SAF) reimbursement approval would occur even if the Department

were late in making a licensing decision and even if the Department had collected overdue excise tank taxes as a pre-

requisite to application review. Any monies paid in annual tank fees or excise taxes do not meet the definition of

“fee” at A.R.S. § 41-1001(9) meaning “a charge prescribed by an agency for obtaining a license,” in this case, mean-
ing the SAF reimbursement license. Any license that may have been created by payment of the annual tank fee is dif-
ferent than the SAF reimbursement license and, therefore, not subject to refund under this Article.

Subsections (E) and (F) govern the calculation and payment of penalties to the state general fund.

R18-1-524. Site I nspections. This Section harmonizes the requirements of Article 7.1 and A.R.S. § 41-1009 govern-
ing Department duties concerning site inspections. Here, this rule clarifies that the Department will limit the extent of
its site inspections when made as an application component for an application subject to Article 7.1 so that no further
notifications or other requirements under A.R.S. § 41-1009 will apply after the inspection is coBylietetion

(A) clarifies what constitutes compliance with a site inspection application comp8uiesection (B) makes clear

that a site inspection made in accordance with an application subject to Article 7.1 is strictly limited iftsicope.
section (C) clarifies the required information contained in a site inspection report made under A.R.S. § 41-1009.

R18-1-525. Licensing Time-frames: Application Components. This Section references the license tables accompa-
nying this rule. The tables are divided along program lines and contain a numbered category list identifying every
license issued by the program that is subject to Article 7.1. Each license contains data in 5 columns. In the 1st column
is the license category's specific name followed by its statutory or regulatory authority to assist in identification. In
the 2nd and 3rd columns are the number of days allocated to the Article 7.1 administrative completeness and the sub-
stantive review time-frames by this rule making. In the 4th column is a determination as to whether the license cate-
gory is subject to sanctions. License categories identified in this column as not subject to sanctions are still subject to
annual reporting requirements to the governor's regulatory review council (GRRC). Finally, in the 5th column are ref-
erences to application components required of the applicant for administrative completeness.

Table 1: Class| Air Licenses. This table describes the 26 license categories administered by the air quality permits
section of the Air Quality Division for Class | permits subject to Article 7.1 licensing time-frame requirements.

Table 2: Class |1 Air Licenses. This table describes the 19 license categories administered by the air quality permits
section of the Air Quality Division for Class Il permits subject to Article 7.1 licensing time-frame requirements.

Table 3: Open Burning Licenses I ssued by the Phoenix Office. This table describes the 1 license category admin-
istered by the air quality permits section of the Air Quality Division for open burning and forest and range manage-
ment burn permits subject to Article 7.1 licensing time-frame requirements.

Table 3-N: Open Burning Licenses Issued by the Northern Regional Office. This table describes the 1 license cat-
egory administered by the Northern Regional Office for open burning and forest and range management burn permits
subject to Article 7.1 licensing time-frame requirements.

Table 3-S: Open burning licenses | ssued by the Southern Regional Office. This table describes the 1 license cate-
gory administered by the Southern Regional Office for open burning and forest and range management burn permits
subject to Article 7.1 licensing time-frame requirements.

Table 4: Vehicle Emission Licenses. This table describes the 2 license categories administered by the vehicle emis-
sion section of the Air Quality Division subject to Article 7.1 licensing time-frame requirements.

Table 5: Safe Drinking Water Construction Licenses Issued by the Phoenix Office. This table describes the 11
license categories administered by the safe drinking water section of the Water Quality Division subject to Article 7.1
licensing time-frame requirements.
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Table 5-N: Safe Drinking Water Construction Licenses By the Northern Regional Office. This table describes
the 11 license categories administered by the Northern Regional Office subject to Article 7.1 licensing time-frame
reguirements.

Table 5-S: Safe Drinking Water Construction Licenses Issued by the Southern Regional Office. This table
describes the 11 license categories administered by the Southern Regional Office subject to Article 7.1 licensing
time-frame requirements.

Table 6: Wastewater Construction Licenses | ssued by the Phoenix Office. This table describes the 22 license cat-
egories administered by the wastewater unit of the Water Quality Division subject to Article 7.1 licensing time-frame
reguirements.

Table 6-E: Wastewater Construction Licenses Issued by the Enforcement Unit. This table describes the 22
license categories administered by the Water Quality Enforcement Unit subject to Article 7.1 licensing time-frame
reguirements.

Table 6-N: Wastewater Construction Licenses | ssued by the Northern Regional Office. This table describes the
22 license categories administered by the Northern Regional Office subject to Article 7.1 licensing time-frame
requirements.

Table 6-S. Wastewater Construction Licenses Issued by the Southern Regional Office. This table describes the
22 license categories administered by the Southern Regional Office subject to Article 7.1 licensing time-frame
reguirements.

Table 7: Subdivision Construction Licenses I ssued by the Phoenix Office. Thistable describes the 6 license cate-
gories administered by the wastewater unit of the Water Quality Division subject to Article 7.1 licensing time-frame
requirements. Thistableis offered as an alternative to the separate subdivision licenses shown on tables 5 and 6.

Table 7-N: Subdivision Construction Licenses|ssued by the Northern Regional Office. Thistable describesthe 6
license categories administered by the Northern Regional Office subject to Article 7.1 licensing time-frame require-
ments. Thistableis offered as an alternative to the separate subdivision licenses shown on tables 5-N and 6-N.

Table 7-S. Subdivision Construction Licenses |ssued by the Southern Regional Office. This table describesthe 6
license categories administered by the Southern Regional Office subject to Article 7.1 licensing time-frame require-
ments. Thistableis offered as an aternative to the separate subdivision licenses shown on tables 5-S and 6-S.

Table 8: Safe Drinking Water Monitoring and Treatment Licenses. This table describes the 34 license categories
administered by the safe drinking water section of the Water Quality Division subject to Article 7.1 licensing time-
frame requirements.

Table 9: Water and Wastewater Facility Operator Licenses. This table describes the 8 license categories adminis-
tered by the Water Quality Division subject to Article 7.1 licensing time-frame requirements.

Table 10: Water Quality Licenses. This table describes the 109 license categories administered by the aguifer pro-
tection program (APP) section and reuse unit of the Water Quality Division subject to Article 7.1 licensing time-
frame requirements. The APP program consists of 16 basic categories. These are repeated for all licensing review
sections and units that administer them. These categories appear within this and other tables as follows.

Table 10, Group I: Wastewater treatment facility.

Table 10, Group II: Wastewater treatment facility (with recharge component). (10 categories only.)
Table 10, Group Il1: Small BADCT wastewater treatment facility (with designs less than 250,000 gpd).
Table 10, Group 1V: Industrial facility.

Table 10, Group V: Mine facility.

Table 10, Group VI: Other discharging facility.

Table 10, Group VII: Reclaimed wastewater reuse facility. (11 categories only.)

Table 12, Group I11: Nonlandfill solid waste facility.

Table 13, Group 1V: Special waste facility.

Table 14, Group I11: Landfill facility.

Table 11: Surface Water Licenses. This table describes the 3 license categories administered by the surface water
section of the Water Division subject to Article 7.1 licensing time-frame requirements.

Table 12: Solid Waste Licenses. This table describes the 18 solid waste license categories administered by the solid
waste section of the Waste Programs Division subject to Article 7.1 licensing time-frame requirements.
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Table 13: Special Waste Licenses. This table describes the 25 special waste license categories administered by the
solid waste section of the Waste Programs Division subject to Article 7.1 licensing time-frame requirements.

Table 14: Landfill Licenses. This table describes the 21 landfill license categories administered by the solid waste
section of the Waste Programs Division subject to Article 7.1 licensing time-frame requirements.

Table 15: Medical Waste Licenses. Thistableisreserved and isintended to receive future medical waste license cat-
egories to be administered by the solid waste section of the Waste Programs Division subject to Article 7.1 licensing
time-frame requirements.

Table 16: Waste Tire, lead Acid Battery, and Used Oil Licenses. This table describes the 4 license categories
administered by the solid waste section of the Waste Programs Division subject to Article 7.1 licensing time-frame
requirements in the waste tire, lead acid battery, and used oil programs.

Table 17: Hazardous Waste Licenses. This table describes the 32 license categories administered by the hazardous
waste section of the Waste Programs Division subject to Article 7.1 licensing time-frame requirements.

Table 18: Underground Sorage Tank Licenses. This table describes the 9 license categories administered by the
underground storage tanks (UST) section of the Waste Programs Division and the state assurance fund (SAF) pro-
gram subject to Article 7.1 licensing time-frame requirements.

Table 19: WQARF Remediation Licenses I ssued by the Phoenix Office. This table describes the 11 license cate-
gories administered by the remedial projects section of the Waste Programs Division subject to Article 7.1 licensing
time-frame requirements. This includes the water quality assurance revolving fund (WQARF) and superfund remedi-
ation programs.

Table 19-S: WQARF Remediation Licenses I ssued by the Southern Regional Office. This table describes the 8
license categories administered by the Southern Regional office subject to Article 7.1 licensing time-frame require-
ments.

Table 20: Voluntary Program Remediation Licenses. This table describes the 3 license categories administered by
the voluntary projects section of the Waste Programs Division subject to Article 7.1 licensing time-frame require-
ments.

Table 21: Pollution prevention licenses. This table describes the 1 license category administered by the pollution
prevention section of the Waste Programs Division subject to Article 7.1 licensing time-frame requirements.

Table 22: Multi-program licenses. This table describes the 1 license category administered jointly by more than 1
division in the Department subject to Article 7.1 licensing time-frame requirements.

H. License-by-license Explanation
1) Tablel: Class| Air Licenses
a. Licensessubject to Article 7.1 licensing time-frame requirements.

The Department issues the following licenses as part of the state's implementation of the Arizona state operating per-

mit (SOP), prevention of significant deterioration (PSD), and new source review (NSR) programs in accordance with

A.R.S. § 49-421 through 49-467 and administered by the Department's Air Permits Section of the Air Quality Divi-
sion. State law requires the programs to operate in harmony with the Clean Air Act (CAA) as prescribed in 40 C.F.R.
88 60 and 70. Class | refers to the category of licenses identified at R18-2-302(B)(1).

The Department issues the following Class | licenses in all 15 counties for certain sources identified in A.R.S. § 49-
402 and in all counties except Maricopa, Pima, and Pinal for other Class | sources. These 3 counties administer air
pollution control programs of their own under authority granted by A.R.S. 88 49-471 through 49-516 and issue
licenses equivalent to those identified below for those other Class | sources. The Department's Class | air program
governs approximately 35 sources.

The following Class | air license categories appear on Table 1 with the same corresponding numbers shown here in
parentheses. The arrangement of licenses categories on this Table is as follows.

Individual Class | air permits.

Group I: Individual Class | prevention of significant deterioration (PSD) licenses.
Standard Class | PSD major source permit with no public hearing (1).

Standard Class | PSD major source permit with a public hearing (2).

Complex Class | PSD major source permit with no public hearing (3).

Complex Class | PSD major source permit with a public hearing (4).
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Group I1: Individual Class| new source review (NSR) licenses.
Standard/complex and with/without a hearing asin Group | (5-8).

Group I11: Individual Class | other major source licenses.
Standard/complex and with/without a hearing asin Group | (9-12).

Group 1 V: Individua Class| renewal licenses.
Standard/complex and with/without a hearing asin Group | (13-16).

Group V: Individual Class| transfer, amendment, and revision licenses.

Class| transfer (17).

Class | administrative amendment (18).

Class | minor revision (19).

Class | significant revision: standard/complex and with/without a hearing asin Group | (20-23).

General Class| air permits.

Group VI: Authority to operate (ATO) under Class | general permit licenses.
Class | general permit coverage petition (24).

Class| general coverage ATO new permit (25).

ATO renewa permit (26).

Group I: Individual Class| prevention of significant deterioration (PSD) licenses. These licenses are authorized

and identified at A.R.S. 8§ 49-426 and A.A.C. R18-2-302 and R18-2-406. These licenses are subject to sanctions
because they require application review fees that are deposited into a Department fund and the applications require
substantive review. Application components are identified in rule at R18-2-304, R18-2-402 and R18-2-406 and
require a Department-generated application form, site inspection and an initial fee. Application review fees are iden-
tified in rule at R18-2-326.

For the standard category with a public hearing (Category 2 below), Table 1 shows 41 business days for the adminis-
trative completeness review and 251 business days for the substantive review time-frames. This is equivalent to the
60 calendar days and 12 months identified at R18-2-304 although these times apply to a definition of administrative
completeness, scheduling, and review activities that vary from those presumed in Article 7.1. The review times in
R18-2-304 are tied to specific review times, definitions, activities, scheduling, sequencing, and duties required by
A.R.S. § 49-426 to follow CAA requirements for Title V state operating permits. This means that an applicant may
receive different types of notices relating to application completeness; some relating to the operation of this rule and
implementing Article 7.1 requirements and others relating to R18-2-304 and implementing CAA requirements incor-
porated by § 49-426. This result is unavoidable due to fundamental differences in the statutes. For example, the
CAA requires that the 60 calendar-day administrative completeness review start over to zero days if the Department
issues a notice of administrative deficiencies. Article 7.1 prohibits this result. The Department has determined to
resolve these types of conflicts by operating the 2 clocks separately; 1 clock operated in accordance with Article 7.1
and used only to determine the applicability of sanctions; a 2nd clock operated in accordance with § 49-426 and used
only to determine compliance with CAA.

The Department has limited experience with these license categories. In all 12 new major source Class | license cate-
gories (contained in Groups |, Il, and Il on Table 1), the Department has issued 2 licenses since 1993 and has 3 appli-
cations pending. Of these, the Department believes that perhaps 1 might qualify as falling within 1 of the “complex”
categories described below.

The Department expects that all applications for licenses in this category group would be received 1st in Category 1
(“standard’). Should a public hearing be requested, the Department will reassign the application to Categories 2 or 4
(“with a hearing”) in accordance with R18-1-516(A). The Department may reassign an application to Categories 3 or

4 (“complex”) in accordance with R18-1-516(B) if the Department determines that the application requires a signifi-
cant increase in Department resources in excess of standard application proposals received in this license category
group due to the size, novelty, complexity, or technical difficulty expressed in the application proposal. “Complex” as
used in this rule is defined at R18-1-501(9).

(1) Sandard Class | PSD major source permit with no public hearing. This is a Model E (no hearing) license.

(See discussion of license processing models at § 6(C)(3) above). Table 1 shows this license category with the days
described above except that the substantive review time-frame is shortened from 251 business days to 219 business
days. This represents a reasonable time reduction of 32 business days (approximately 45 calendar days) should the
application not require a public hearing prior to the Department making a decision to grant the license.
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(2) Sandard Class | PSD major source permit with a public hearing. ThisisaModel F (with a hearing) license.
(See discussion of license processing models at § 6(C)(3) above). Table 1 shows this license category with the days
described above.

(3) Complex Class | PSD major source permit with no public hearing. This is a Model E license. Table 1 shows

this license category with the days described for Category 1 above except that the substantive review time-frame is
increased from 219 business days to 281 business days. This represents a reasonable increase of 62 business day
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

(4) Complex Class| PSD major source permit with a public hearing. This is a Model F license. Table 1 shows

this license category with the days described for Category 2 above except that the substantive review time-frame is
increased from 251 business days to 313 business days. This represents a reasonable increase of 62 business da:
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

Group I1: Individual Class | new source review (NSR) licenses. These licenses are authorized and identified at
A.R.S. 8 49-426 and A.A.C. R18-2-302 and R18-2-403. These licenses are subject to sanctions because they require
application review fees that are deposited into a Department fund and the applications require substantive review.
Application components are identified in rule at R18-2-304, R18-2-402 and R18-2-403 and require a Department-
generated application form, site inspection and an initial fee. Application review fees are identified in rule at R18-2-
326. The structure, time-frames, operation, and rationale for these license categories (Categories 5-8) are the same a:
described for Group | above.

(5) Sandard Class | NSR major source permit with no public hearing. This is a Model E license because sub-
stantive review of non-uniform application components is required and a public hearing is not required. Table 1
shows this license category with the days described for Category 6 (“Standard”) except that the substantive review
time-frame is shortened from 251 business days to 219 business days. This represents a reasonable time reduction o
32 business days (approximately 45 calendar days) should the application not require a public hearing prior to the
Department making a decision to grant the license.

(6) Sandard Class| NSR major source permit with a public hearing. This is a Model F license because substan-

tive review of non-uniform application components and a public hearing are required. Table 1 shows this license cat-
egory with the days described for Group | above for standard applications requiring a public hearing: 41 business
days (approximately 2 months) for the administrative completeness review time-frame and 251 (approximately 1
year) for the substantive review time-frame.

(7) Complex Class | NSR major source permit with no public hearing. This is a Model E license. Table 1 shows

this license category with the days described for Category 5 above except that the substantive review time-frame is
increased from 219 business days to 281 business days. This represents a reasonable increase of 62 business day
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

(8) Complex Class | NSR major source permit with a public hearing. This is a Model F license. Table 1 shows

this license category with the days described for Category 6 above except that the substantive review time-frame is
increased from 251 business days to 313 business days. This represents a reasonable increase of 62 business day
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

Group I11: Individual Class| other major sourcelicenses. These licenses are authorized and identified at A.R.S. §
49-426 and A.A.C. R18-2-302. These licenses are subject to sanctions because they require application review fees
that are deposited into a Department fund and the applications require substantive review. Application components
are identified in rule at R18-2-304 and require a Department-generated application form, site inspection and an initial
fee. Application review fees are identified in rule at R18-2-326. The structure, time-frames, operation, and rationale
for these license categories (Categories 9-12) are the same as described for Group | above.

(9) Sandard Class | other major source permit with no public hearing. This is a Model E license because sub-
stantive review of non-uniform application components is required and a public hearing is not required. Table 1
shows this license category with the days described for Category 10 (“Standard”) except that the substantive review
time-frame is shortened from 376 business days to 344 business days. This represents a reasonable time reduction o
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32 business days (approximately 45 calendar days) should the application not require a public hearing prior to the
Department making a decision to grant the license.

(10) Sandard Class | other major source permit with a public hearing. Thisis a Model F license because sub-
stantive review of application components and a public hearing are required. Table 1 shows this license category with
added days for a public hearing should 1 be required: 41 business days (approximately 2 months) for the administra-
tive completeness review time-frame and 376 business days (approximately 18 months) for the substantive review
time-frame.

(11) Complex Class| other major source per mit with no public hearing. ThisisaModel E license. Table 1 shows
this license category with the days described for Category 9 above except that the substantive review time-frame is
increased from 344 business days to 406 business days. This represents a reasonable increase of 62 business days
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

(12) Complex Class | other major source permit with a public hearing. ThisisaModel F license. Table 1 shows
this license category with the days described for Category 10 above except that the substantive review time-frameis
increased from 376 business days to 438 business days. This represents a reasonable increase of 62 business days
(approximately 2 months) for applications that require a significant increase in Department resources in excess of
standard application proposals received in this license category group due to the size, novelty, complexity, or techni-
cal difficulty expressed in the application proposal.

Group 1V: Individual Class| renewal licenses. These licenses are authorized and identified at A.R.S. § 49-426 and
A.A.C. R18-2-302 and R18-2-322. These licenses are not subject to refunds because they do not require application
review fees. Application components are identified in rule at R18-2-304 and require a Department-generated applica-
tion form and site inspection. The Department has limited experience with these license categories and is currently in
the 1st year of a 3-year phase-in period. Under state law, the Department is expected to make licensing decisions on
about 1/3 of the total number of governed sources each year for 3 years. About 35 sources are required to apply and,
of these, 16 applications are now in the public notice phase. None of these 35 applications will be subject to this rule
because they will be in process before the expected effective date of the rule. Only applications 1st received after the
effective date of the rule will be subject to the rule. The structure, time-frames, operation, and rationale for these
license categories (Categories 13-16) are the same as described for Group | above.

(13) Sandard Class | renewal permit with no public hearing. This is a Model E license because substantive
review of non-uniform application components is required and a public hearing is not required. Table 1 shows this
license category with the days described for Category 14 (“Standard”) except that the substantive review time-frame
is shortened from 376 business days to 344 business days. This represents a reasonable time reduction of 32 busines
days (approximately 45 calendar days) should the application not require a public hearing prior to the Department
making a decision to grant the license.

(14) Sandard Class | renewal permit with a public hearing. This is a Model F license because substantive review

of non-uniform application components and a public hearing are required. Table 1 shows this license category with
the basic review times described in rule: 41 business days (approximately 2 months) for the administrative complete-
ness review time-frame and 376 (approximately 18 months) for the substantive review time-frame.

(15) Complex Class | renewal permit with no public hearing. This is a Model E license. Table 1 shows this license
category with the days described for Category 13 above except that the substantive review time-frame is increased
from 344 business days to 406 business days. This represents a reasonable increase of 62 business days (approx
mately 2 months) for applications that require a significant increase in Department resources in excess of standard
application proposals received in this license category group due to the size, novelty, complexity, or technical diffi-
culty expressed in the application proposal.

(16) Complex Class | renewal permit with a public hearing. This is a Model F license. Table 1 shows this license
category with the days described for Category 14 above except that the substantive review time-frame is increased
from 376 business days to 438 business days. This represents a reasonable increase of 62 business days (approx
mately 2 months) for applications that require a significant increase in Department resources in excess of standard
application proposals received in this license category group due to the size, novelty, complexity, or technical diffi-
culty expressed in the application proposal.

Group V: Individual Class| transfer, amendment, and revision licenses.

(17) Class | transfer. This license is authorized and identified at A.R.S. 88 49-429 and A.A.C. R18-2-302 and R18-
2-323. This license is subject to sanctions because it requires an application review fee that is deposited into a Depart-
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ment fund and requires substantive review. This is a Model E license because substantive review of non-uniform
application componentsis required and a public hearing is not required. Application components areidentified inrule
at R18-2-323 and require a Department-generated application form, site inspection and an initial fee. Application
review fees are identified in rule at R18-2-326. The Department has limited experience with this license and has
received only 2 applications for transfer licenses since 1994. Table 1 shows this licenses category with 5 business
days for the administrative completeness review time-frame and 10 business days for the substantive review time-
frame.

(18) Class | administrative amendment. This license is authorized and identified at A.R.S. § 49-426 and A.A.C.
R18-2-302 and R18-2-318. This license is not subject to sanctions because it does not require an application review
fee. This is a Model E license because substantive review of non-uniform application components is required and a
public hearing is not required. Application components are identified in rule at R18-2-318 and require site inspection.
The Department has received approximately 8 applications for this license since 1994. Table 1 shows this licenses
category with 10 business days (approximately 2 weeks) for the administrative completeness review time-frame and
41 business days (approximately 60 calendar days) for the substantive review time-frame.

(19) Class | minor revision. This license is authorized and identified at A.R.S. § 49-426.01 and A.A.C. R18-2-302

and R18-2-319. This license is subject to sanctions because it requires an application review fee that is deposited into
a Department fund and requires substantive review. This is a Model E license because substantive review of non-uni-
form application components is required and a public hearing is not required. Application components are identified
in rule at R18-2-319 and require a Department-generated application form, site inspection and an initial fee. Applica-
tion review fees are identified in rule at R18-2-326. The Department has received approximately 33 applications for
this license since 1994. Table 1 shows this licenses category with 41 business days (approximately 60 calendar days)
for the administrative completeness review time-frame and 103 business days (approximately 150 calendar days) for
the substantive review time-frame.

Class| significant revision licenses. These licenses are authorized and identified at A.R.S. § 49-426.01 and A.A.C.
R18-2-302 and R18-2-320. These licenses are subject to sanctions because they require application review fees that
are deposited into a Department fund and require substantive review. Application components are identified in rule at
R18-2-304 and require a Department-generated application form, site inspection and an initial fee. Application
review fees are identified in rule at R18-2-326. The Department has issued 6 licenses in these license categories since
1994 and currently has 12 applications pend